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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled December 23, 1958, Sworn in on January 6, 1959 


THE UNITED STATES OF AMERICA: Criminal No. 159-'59 
V. : Grand Jury No. 68-59 


CLARENCE L. BUTLER > Vio. 26U.S.C. 4744a 


DOCKET ENTRIES 


Proceedings 


Presentment and indictment filed (1 Count). Copy of indictment 
given to deft. Cert. filed. 


ARRAIGNED, Plea NOT GUILTY entered; Defendant REMANDED 
to the District of Columbia Jail; APPEARANCE of Ruther- 
ford Day entered and filed; Attorney Rutherford Day present. 
YOUNGDAHL, J. (Reporter-O'Neal). Cert. filed. 


MOTION of DEFENDANT to suppress evidence and Points & 
Authorities in support thereof, filed. Cert. of Serv. 


MOTION of DEFENDANT for Bill of Particulars and Points & 
Authorities in support thereof, filed. Cert. of Serv. 


MOTION of DEFENDANT to suppress evidence and motion for 
a Bill of Particulars heard, argued and DENIED. (Order 
to be presented) Attorney Rutherford Day present. 
YOUNGDAHL, J. (Reporter-O'Neal) 


ORDER DENYING MOTION of DEFENDANT for suppression of 
evidence and DISMISSING MOTION of DEFENDANT for a 
Bill of Particulars as being MOOT, filed. YOUNGDAHL, 
J. (N) 
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Procee 


MOTION of DEFENDANT for issuance of subpoena and affi- 
davit in support thereof, filed and Granted. LETTS, C.J. 
Cert. of Serv. 


Waiver of trial by jury; HEARING BY THE COURT BEGUN 
and CONCLUDED; FINDING: Guilty as indicted; Case 
is REFERRED to the Probation Officer of the Court; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney Rutherford Day present. TAMM, J. (Reporter- 
Wells) Cert. filed. 


Information as to Previous Conviction, filed. Cert. of Serv. 


SENTENCED TO IMPRISONMENT FOR A PERIOD OF TWELVE 
YEARS; Defendant remanded to the District of Columbia 
Jail; Attorney R. Day present; TAMM, J. (Reporter - 
Frye & Wells) 


Affidavit of Defendant in support of application for leave to pro- 
ceed on APPEAL from Judgment without prepayment of 
costs, filed and GRANTED. APPEAL NOTED. TAMM, J. 


MOTION of DEFENDANT to vacate sentence and Petition of 


Defendant for preparation of transcript without prepayment 
of costs, filed. Cert. of Serv. 


Judgment & Commitment of 5-20-59, filed. TAMM, J. 


ELECTION AGAINST SERVICE OF SENTENCE signed by de- 
fendant, filed. 


MOTION of DEFENDANT to vacate sentence and Petition for 
preparation of transcript without prepayment of costs 
heard, argued and TAKEN UNDER ADVISE MENT. 
Attorney Rutherford Day present. TAMM, J. (Reporter- 
Frye) Cert. filed. 


MEMORANDUM OPINION DENYING motions of defendant for a 
transcript of the hearing and to vacate the judgment, filed. 
TAMM, J. (N) 





[ Filed February 16, 1959] 
| [ INDICTMENT] 
Holding a Criminal Term 


The Grand Jury charges: | 

On or about December 31, 1958, within the District of Columbia, 
Clarence L. Butler, being a transferee of marihuana required to pay 
the transfer tax imposed by Section 4741a, Title 26, United States Code, 
obtained about 36. 72 grams of marihuana without having paid such tax. 


/s/ Oliver Gasch 
Attorney of the United States in and 
for the District of Columbia . 


[ Filed February 27, 1959] 
PLEA OF DEFENDANT 

On this 27th day of February, 1959, the defendant, Clarence L. 
Butler, appearing in proper person and by his attorney Rutherford Day, 
being arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


LUTHER W. YOUNGDAHL 
Presiding Judge 
Criminal Court #4 


[ Filed March 13, 1959] 
MOTION TO SUPPRESS EVIDENCE 
Comes now the defendant, Clarence LeRoy Butler, by and through 
his attorney, Rutherford Day, and respectfully moves the Court for the 
suppression of the evidence seized December 31, 1958, at premises 
known as Apartment #3, 1835 California Street, N.W., Washington, D.C., 
namely, marihuana and paraphenalia, consisting of bags, a sy all scale, 
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etc., and all other evidence seized at said time and place. And by reason 
therefore, defendant states that the same was seized in violation of the 
Search and Seizure Provisions of the Fourth Amendment to the Constitution 
of the United States and the law of the District of Columbia, wherein said 
seizure took place, as more specifically set forth in the statement of 
points and authorities attached hereto. 


/s/ Rutherford Day 
Attorney for Defendant 
1025 Connecticut Avenue, N. W. 
Washington, D.C. 


[ Certificate of Service] 


[ Filed March 13, 1959] 
POINTS AND AUTHORITIES 
(1) The record in this cause. 
(2) United States Constitution, Amendment IV 
(3) Miller v. United States, 357 U.S. 301 (1958). 


Respectfully submitted, 


/s/ Rutherford Day 
Attorney for Defendant 
1025 Connecticut Avenue, N. W. 
Washington, D.C. 


[ Filed November 2, 1959] 
TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Friday, March 20, 1959 


Before Judge LUTHER W. YOUNGDAHL at 11:15 a.m. today, on 
motion to suppress evidence. 
APPEARANCES: 
For the United States: 
Mr. ARTHUR McLAUGHLIN 
For the defendant: 
ga ROUTBES OR! pee 





4) 
PROCEEDINGS 

THE DEPUTY CLERK: The case of Clarence L. Butler. 

THE COURT: You may proceed. 

MR. DAY: If Your Honor please, I have filed a motion for bill of 
particulars, with the motion to suppress I have this morning. 

THE COURT: That just came today. The trial is set for Monday. 
It is rather late. 

MR. DAY: I understand that, sir. I asked the United States At- 
torney whether or not he wanted some time in which to answer and for 
argument on the motion for bill of particulars, and he said that he didn't 
need any further time. 

THE COURT: Go ahead. 

MR. DAY: So I would like to ask leave of the Court to argue that 
motion at this time, for the bill of particulars. 

THE COURT: It is just a one-count indictment, phasing that on ° 
December 31st, being a transferee of marihuana required to pay the 
transfer tax, he failed to pay the tax. Isn't that it? 

MR. DAY. Thatis correct, Your Honor. My motion for bill of 
particulars goes to the identity of the confidential informer, whose testi- 
mony was the basis of an affidavit in support of the application for search 
warrant of the premises where the defendant was arrested. I would like 


to obtain the name, age, description, present address and criminal re- 


cord, if any, of this confidential informer. 

THE COURT: Then it is not a bill of particulars on the indictment 
that you are asking for. 

MR. DAY: No, sir. 

THE COURT: You are asking for some information about the in- 
former. | 

MR. DAY: Thatis correct. I want that information, since the 
question of probable cause is a factual question. 

THE COURT: Let us go into this motion to suppress. What have 
you got on that? 
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MR. DAY: I would like to go to this question of the informer first, 
Your Honor. 

THE COURT: Well, you have already done it. You have stated 
your position. Now let us get to the motion to suppress. 

MR. DAY: May I say one further thing in regard to the informer ? 

THE COURT: Yes, sir. 

MR. DAY: This defendant is named Clarence Butler. There are 
a number of Clarence Butlers, as I understand it, in jail and at outs 
with the law. I understand that the case immediately next to this, No. 
158- 59, is also a Clarence Butler case. It is a completely different 
individual. 

THE COURT: I see. 

MR. DAY: It is also a narcotics case. And because of the con- 
fusion of these various people with the same name, at least three of 
whom have been convicted within the last five or six years of narcotics, 
all in Washington here and all by the same name, because of that parti- 
cular factual circumstance, I feel that the identification of this particular 


individual may be necessary to a fair trial on his behalf, since the affi- 
davit in support of the application for a search warrant was not sworn to. . 
by the informer who actually saw this individual, but was sworn to by two 
of the detectives who made the arrest in this case, neither one of whom 


had ever, according to this record, even seen the particular defendant 
involved. 

They had sent the informer into this particular premises, if Your 
Honor please, and had the usual marked currency, but had not at any 
time seen this defendant. That was the reason I wished the identity, not 
only for the usual purposes of the question of credibility, but also as to 
the identity of this particular individual. That was Point One. 

So far as the motion for the suppression of evidence in this case, I 
wish to take the testimony of two individuals, because of a breaking of 
the premises. 

THE COURT: Very well. 

MR. DAY: I would like to call first Audrey Clay. 
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THE DEPUTY MARSHAL: Step this way, please. 

THE DEPUTY CLERK: All witnesses in this case follow the 
Marshal to the witness room, that is, witnesses on both sides -- except 
Audrey Clay. 

Thereupon 

AUDREY E. CLAY, : 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAY: 

Q. Would you state your name and address, please, for the record. 
A. Audrey E. Clay, 1367 K Street, Southeast, Apartment No. 2. 

Q. Miss Clay, are you acquainted with the defendant in this case, 
Clarence Butler? A. Yes, Iam. 

Q. Andon December 31st, 1958. did you have occasion to see 
Clarence Butler on that date? A. Yes, I was with him on the 28th of 
December. 

Q. You were with him at the time? A. Yes. 


Q. And that was premises 1835 California Street, Northwest? 
A. Yes. 

Q. Apartment No. 3? A. Yes. 

Q. Now, Mrs. Butler, would you describe the manner of, well, 
would you say whether or not anything happened to Mr. Butler on that 
date. A. Well, only he was arrested. 

Q. He was arrested. Would you describe the manner of that 


arrest, please. A. I really don't remember the exact time; but it was 
around one or two o'clock. And before that there was a knock on the door, 
and I answered the door. 

Q. This was Apartment No. 3, the premises in question? A. Yes. 

Q. You answered the door? A. I answered the door, and it was 
a friend of his. Iam not familiar with his friends; but it was a friend of 
his. And then the second knock, I told him to answer the door. 

Q. That was some time later when a second knock came to the 
door? A. Yes, about a half hour or hour later. 
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Q. After another friend of his had come to the door and presumably 
gone? A. Yes, he had gone. | 

Q. You were still there? <A. Yes. 

Q. And what happened when this second knock came on the door ? 

A. I was in the bedroom, and I just heard this commotion and I 
was wondering who it was, whether it was a friend of his who came to 
beat him up, or something like that. 

THE COURT: I didn't hear the last statement. 

THE WITNESS: I didn't see who knocked on the door. 

BY MR. DAY: 

Q. We just want you to describe what you saw. A. I heard this 
commotion, some noise. 

THE COURT: What kind of a noise ? 

THE WITNESS: Like some fighting, you know, like knocking some- 
one up against the wall, breaking in the door. 

BY MR. DAY: 

Q. And would you describe the door to the premises in question ? 
A, The door has a chain on it, and you have to crack the door with the 
chain in order to open the door. You have to close it, and then slide the 
chain. 

Q. Now before this second knock, and the noise that you describe, 
would you tell the Court whether or not that chain was on the door. 
A. Yes, because I answered the door. 

Q. That was the first time? A. Yes. 

Q. And then the second time the defendant answered the door? Is 

that correct? A. Yes. 


Q. And did you hear any conversation before you heard the noise 
and commotion? A. No, I didn't. 

Q. How long a period of time was there that elapsed between the 
time that he went to answer the door and the time you heard this noise ? 


A. As soon as he opened the door, that is when I heard the noise. 

Q. How far away from this door were you? A. About from here 
to the seat right at the desk, about that far, because there are three doors 
right around together. 
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Q. Would you describe how the entrance of that particular apart- 
ment is? A. First is the -- the front door is here, the bedroom door 
is here, and the bathroom door is here; and then there is a little hall 
that goes to the living room. 

Q. And you were in the -- A. Bedroom. 

Q. -- bedroom atthe time? A. Yes. 

THE COURT: Your door was closed? 

THE WITNESS: No; it was open. 

BY MR. DAY: 

Q. Would you have been able to hear any conversation that went on, . 
if there had been any? A. The bedroom door is next to the front door. 

Q. When you described the distance between where you are sitting 
to the empty judge's chair on the rostrum there -- A. From where I 
am sitting to the middle of the chair. 

Q. To the middle of the chair -- would you say that is six feet or 
eight feet, or would you be able to define it in terms of length? 

THE COURT: I think we can all agree that from the middle of the 


chair to where she is sitting, whatis it? Six feet? Something like that? 
MR. McLAUGHLIN: About that. 
MR. DAY: Six to eight feet. 
BY MR. DAY: 
Q. And would you state then what happened? A. Well, I think it 
was four gentlemen came into the house. 
Q. And were they in uniform or were they in plain clothes ? 


A. No; they were in plain clothes. 

Q. And what happened at that time? <A. So, Like I said --I 
will have to explain this part first -- as I said, I thought it was someone 
coming to, you know, was trying to fight him in his apartment. 

11 THE COURT: We are not concerned with what she thought. 
BY MR. DAY: 

_ Q. Yes, don't tell us what you thought. Just tell us what you 
observed. A. When they entered his place I asked them, I said, 'Why 
are you breaking in here like this?" One of the gentlemen said, "I am 
the captain. You keep quiet. " 
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Q. Did any of these plainclothesmen exhibit a search warrant at 
any time? A. No. 

Q. Now did you have occasion to examine the lock and chain or the 
door after the premises had been entered? A. The lock was broken off. 

Q. And in what way was the lock broken? A. The whole thing 
was breken. The chain -- 

Q. Yes, the chain, in what way was it broken? A. The lock, it 
has a little part that slides on the door, and the chain was on the other 
side. The whole thing was broke off of the door. WhenI sawit, it was 
broke off. 

Q. Before you left the apartment, when the arrest was made, did 
you examine the lock at that time, or the chain? A. Yes, I noticed it, 
because usually he keeps the lock on the door. 

12 Q. And what was the condition of that chain? A. Like I said, it 
was just broke off the door. 

Q. Did you hear any conversation at a later time about a search 
warrant? A. They came into the bedroom where I was, and he asked 
them for the search warrant, and they told him that he could see one when 
he got down to Headquarters. So he said, "Can I call my lawyer ?" And 
they said, 'No, you are not going to make any telephone calls. "' 

And I asked them could I call my mother, and they told me I 
couldn't make any telephone calls. And they snatched the phone off the 
wall. 

Q. And when, if at any time, was the first time you saw a search 


warrant? A. Well, one of the gentlemen went out and came back, and 


he had a piece of paper which he showed. I don't know exactly that it 
was a search warrant. It was just a white piece of paper. 

Q. Was this after the arrest? A. Yes. 

Q. How long had the plainclothesmen been on the premises at that 
time, approximately? A. You mean in the house? 

Q. Yes. A. Maybe an hour anda half, something like that. I 

don't know the exact time. 
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Q. How long were you all on the premises before you were taken 
down to jail, or to the precinct? A. I was down at the precinct about 
four o'clock, because I know it was four o'clock when they said I had to 
wait until seven to go to the lineup. 
Q. Would you be able to approximate the number of hours you 
were still in the premises in question before you were taken down to the 


police station? A. I was so scared, I don't know. 
Q. Allright. Did you hear the defendant say anything to the 
people outside the door before the door was broken or slammed in? 


A. When he answered the door ? 

Q. Yes. A. No; he just opened the door. 

Q. He just opened the door. All right. 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

Q. You say the defendant opened the door? A. Yes. 

Q. And that was the front door that the police came in? Is that 
correct? A. Yes. 

14 Q. My friend called you "Mrs. Butler."' You are not Mrs. Butler 

are you? A. No. 

Q. Now on this night that you say you went to the door -- <A. This 
was during the day. 

Q. What? A. This was during the day. 

Q. When the police came in? A. Yes. 

Q. I thought you said it was one o'clock in the morning. A. No. 
I said one o'clock in the evening. 

Q. Inthe afternoon? A. Yes. 

Q. Oh, inthe afternoon. A. Yes. 

Q. And you Say that just before the police came in, that you answer- 
ed the door? A. Yes. 

Q. And how long was it after you answered the door that the police 
came in? A. About a half an hour or hour later, something like that. 

Q. What? A. About a half an hour or hour later, something like 

that. 
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Q. Were you dressed the same when the police came in as you 


were when you answered the door? A. Yes. 

Q. Isn't it a fact that when the police came in that you were stark 
naked, not a stitch on? 

MR. DAY: If Your Honor please, I object to that question. I don't 
feel it is relevant to the point at issue. 

THE COURT: Itis very relevant. It goes to credibility. 

BY MR. McLAUGHLIN: 

Q. Isn't it a fact that when the police came in, you were in bed 
stark naked with not a stitchon? A. Yes. 

Q. Now did you answer the door the same way you -- A. No; 

I had on something when I answered the door. 

THE COURT: Wait until Mr. McLaughlin gets through his question 
before you answer. 

BY MR. McLAUGHLIN: 

Q. Did you answer the door in that condition? A. No; Ihadon 
a robe when I answered the door. 

Q. Were you in bed at the time that this man came to the door ? 
A. Yes. 

16 Q. And was the defendant in bed with you? A. Yes. 

Q. Was there any reason why he didn't open the door at that 
time? A. He was sleeping. I heard the knock on the door. I answered 
the door, and they asked for him. So I woke him up. 

Q. What? A. When the knock was on the door, he was asleep. 

Q. He wasasleep? A. Yes. I answered the door. They asked 
for him; so I went and woke him up. I don't know his friends. 

@. You woke him up, and did he go to the door? A. He answered 
the door. 

Q. Did he talk to his friend at that time? A. Yes. I came back 
to the bedroom. 

Q. Now were you at that time expecting someone to come to that 
apartment to beathimup? A. No, I wasn't expecting anyone. The 
reason I say I thought it was someone beating him up was because I 


heard all of this noise. 
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Q. I believe you testified, when he went to the door, you said you 
thought it was some friend of his who came there to beat him up. Isn't 
that what you said? A. Well, if someone broke in your house, wouldn't 
you think that someone was trying to beat you up? 

17 Q. Well, it wasn't my house. When the police came, the defend- 
ant opened the door; isn't that right? A. Yes. 

Q. And you heard a knock on the door, didn't you? A. Yes. 

Q. And when the defendant went over and he opened the door, 
could you see him open the door? A. You can't open the door complete- 
ly, because it had a chain on it. 

Q. You were back in the bedroom, weren't you? A. Yes; but 
you can see from the bedroom all the way clear to the living room. 

Q. So that you could see him walk to the door? A. I sent him 
to the door. I told you that. 

Q. Iappreciate that. But did you see him open the door ? 

A. Yes. 

@. How far did he open the door? A. You can only open it about 
this much, because it has a chain on it. 

Q. Could you see that? A. See him open the door? 

Q. Yes. <A. Yes, because you have to unlock the lock in order 

to open the door. 

@. Well when he opened the door, he stood in front of the door, 
didn't he? A. Yes. 

Q. So that he was between you and the door. Isn't that true? 

A. The bedroom is over here. 

Q. No. Isn't that true? A. He stood in front of me? 

Q. Yes, he was between you and the door, as he opened the door. 
A. I don't understand what you mean when you Say he was in front of 


me. 


Q. And when he went to the door -- A. He was in front of me 
like this. 

Q. --he grabed it by the knob? Isn't that right? A. Yes. 

Q. And naturally you are behind him, in bed. A. I can see how 


far the door opens. 
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Q. You were looking around him? Is thatit? A. No, I wasn't 
looking around him. I was looking to see who was coming in. 
Q. Now there was some conversation in the place about a search 
warrant, wasn't there? <A. Yes. 
Q. Anda search warrant was shown to you. Isn't that right? 
A. He asked for the search warrant, and they didn't show him a search 


warrant. 

Q. They didn't show him a search warrant? A. Yes. He asked 
for one. He didn't show it to him. 

Q. When did they show the search warrant? A. Some gentleman 


went out; and he came back, and that is when he had the search warrant. 
Because he asked to call his lawyer, and they told him no. AndI asked 
to call my mother. And they said they wouldn't allow us to make a tele- 
phone call. 

Q. But they did show you a search warrant in those premises, 
didn't they? <A. Yes. 

Q. Now how long have you lived at that house? A. I didn't live 
there. 

Q. Oh, you were just a visitor there that day? A. Yes. 

Q. And that is the first time you were ever there? <A. No, it 
wasn't the first time I was there. I have been there about three other 
times. 

And would it always be in the afternoon about one o'clock ? 
Well, I didn't get off from work until two in the morning. 
. And you say that the lock was broken from the door? A. Yes. 
The chain? A. Yes. 
And you had never seen it broke before? A. No. I answered 
the door before that, and I slid the chain. I know it was on. 

Q. Did the defendant say anything to you when he went to the door ? 
A. Did he say anything to me? 

Q. Yes. A. Like what? 

Q. About the police. A. No. 
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Q. Did you know Detective Brewer? A. No, I don't know him. 

Q. Do you know the detective of the Narcotic Squad? A. No. 

Q. Youdon't? A. I might know him just by seeing him, or some- 
thing like that. But I don't know any of them personally. 

Q. You don't know them? A. No, I don't. 

21 Q. Haven't they arrested your boy friend or your husband for 
narcotics? A. This was long before I met my husband. They might 
know me, but I don't know them. 

Q. They have done that, haven't they? A. Yes. 

Q. By the way, what color was your hair that day? A. Blonde. 

MR. McLAUGHLIN: That's all. 

MR. DAY: Just one further question, please. 

REDIRECT EXAMINATION 
BY MR. DAY: 

Q. Was there anything said about a search warrant at the time 
these men came into the apartment? A. No, there wasn't. Was any- 
thing said about it? 

Q. Yes, was anything said about it, at that time, when they first 
came in? A. They didn't nobody have a chance to ask about one until 
they got into the bedroom. 

MR. DAY: Allright. Step down. 

(The witness, Audrey E. Clay, left the stand. ) 

MR. DAY: I would like to call Mildred Butler, please. 


Thereupon 
22 MILDRED L. BUTLER, 


being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. DAY: 
Q. Would you state your full name and residence to the Court, 


please. <A. Mildred L. Butler. 
Q. And are you related to the defendant in this case, Clarence 


Butler? A. Iam -- his sister. 
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Q. You are his sister. And you didn't state where you live, I 
believe. A. 1006 O Street, Northwest. 

Q. And how long have you lived there? A. Eleven months. 

Q. Now, Miss Butler, directing your attention to December the 
31st, 1958, did you have occasion to see your brother on that date ? 
A. No, I didn't. I didn't have no occasion to see him until I heard 
that he was arrested. 

Q. You did hear about that? A. Yes, I did. 

Q. And from whom did you hear that? A. My mother. 

Q. And what did you do after you heard your brother had been 

arrested? A. I called down to the Headquarters where he was and 
they let me talk to him. AndI went right straight down there to see him, 
and they gave me permission to give me the keys to his residence. 

Q. And where was that? A. 1835 California Street, Northwest. 

Q. And after you got the keys to his residence there, what did 
you do then? A. I went up, because he said he was hungry, and I got 
him two sandwiches and a cup of coffee and two packs of cigarettes and 
carried them to him. And then I went straight up to his home. I carried 
my youngest brother and a friend of mine. And when I got there, the 
place was in such an uproar. I had the key to the place; so I straightened 
it up and stayed there over night. 


Q. Now when you got there, you Say you stayed there? A. Yes, 
I did. 

Q. Did you notice anything about the lock and chain on the door 
when you got there? A. Yes, I did, because I had been there three 


times in September to see him, and I knew there was a brand new lock 
on the door with the chain on it. 
Q. And what was the condition of this when you arrived there after 
the arrest? A. The chain was broken off of the lock, and I noticed it 
24 and I told my brother and my girl friend, I said -- 
Q. This was your other brother that was with you? A. Yes, my 
youngest brother. 
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Q. Well we are not interested in what you toldthem. A. I 
noticed the chain was missing; it was broken off. 

Q. AndI believe you -- did you state whether the chain was a new 
or an old chain? A. It was a brand new lock and chain. 

Q. How long had your brother lived at this premises, approximately ? 
A. Well, about five months, I guess. 

MR. DAY: All right. Thank you. 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

Q. You say you hadn't been in that place since September? A. 
Yes, I visited him three times in September. 

Q. You didn't visit him very often, did you? <A. No, sir, I 
haven't, because I had to go to the hospital. I was admitted to Freed- 
men's Hospital the 12th of October, and I came out the 22d of October. 
And the doctor told me I couldn't come out until December i3th. I went 
to visit my brother the 25th of December, which was Christmas Day. 

I had dinner with him on Christmas Day. 
25 Q. So you don't know what was going on in that apartment, do you? 
A. No, I did not. 

MR. McLAUGHLIN: That is all. 

THE COURT: You may step down. 

(The witness, Mildred L. Butler, left the stand. ) 

MR. DAY: Will you indulge me just a moment, Your Honor ? 

THE COURT: Certainly. 

MR. DAY: I will rest, Your Honor. 

MR. McLAUGHLIN: Officer Brewer. 

Thereupon 

IRVING W. BREWER, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Officer, your full name is what? A. Irving W. Brewer. 
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Q. And you are a member of the Metropolitan Police Department ? 
A. Yes, sir. | 
Q. And assigned to the Narcotics Squad? Is that right? A. That 
is correct. 


Q. And were you so assigned on December 31st of 1958? A. Yes, 


Sir; I was. 

Q. Nowon December 31st of 1958 did you have occasion to go to 
1835 California Street, Northwest, in the District of Columbia? 
A. Yes, sir, I did. 

Q. What time of the day or night did you go there on December 
3ist? A. It was about two-thirty p.m. in the afternoon. 

Q. And prior to going to those premises had you obtained a 
warrant of any kind? A. Yes, sir, I had. 

Q. What kind of a warrant did you obtain and when did you obtain 
it? A. I obtained a U.S. Commissioner's search warrant. 

Q. For premises 1835 California Street? A. That is correct, 


Q. Was there any particular apartment that you recall? 
A. Apartment No. 3. 

Q. When you arrived at that apartment at 1835 -- I believe you 
said about two-thirty in the afternoon -- A. Yes, sir. 

Q. -- did you have the search warrant on your person at that time ? 
A. I did, sir. 

Q. Allright. Just tell us how you entered those premises with 

27 the search warrant. A. I knocked on the door, waited a few 

minutes, and Clarence Butler came to the door. 

Q. By the way, had you known Clarence Butler prior to this time ? 
A. Ihad talked to him in the vicinity of 7th and T several months earlier 
in regard to marihauna activities. 

Q. Did you talk to him at that time as a member of the Metropolitan 
Police Department? A. Yes, sir. 

Q. Narcotics Squad? A. Yes, sir; I did. 
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Q. Did he know you as a member of the Metropolitan Police 
Department? A. Yes, sir, he did. 

Q. Allright. Go ahead. You knocked on the door, and what? 

A. Clarence Butler answered the door. I told him, "Police, and we 
have a search warrant. "' 

Q. When you say "answered the door, " describe how he answered 
the door. A. He opened the door about this far, about a foot, andI 
told him -- 

THE COURT: The record shows the officer has indicated about 
14 to 16 inches ? 

28 Mr. McLAUGHLIN: Yes, Your Honor. 

THE COURT: All right. 

BY MR. McLAUGHLIN: 

Q. And when he opened the door, then what? A. I told him, 
"Police officers. We have a search warrant." And he attempted to 
Shut the door. We went in the door and escorted him to the middle 
bedroom. 

Q. When you say "went in the door, " what force did you use, the 
amount of force, would you say? A. Enough to keep him from closing 
the door, sir. 

Q. Was it sufficient to break any chain on the door? A. I don't 
recall that. I don't know whether the chain was broken or not. Roughly, 
right offhand, I would say the chain was not broken. 

Q. What did he do? Tellus again. A. He attempted to shut the 
door. And we went in and escorted him into the bedroom, and we told 
him we had a search warrant. And we told him that rather than disturb- 
ing the nice furniture and so forth in the room, thatif ie would tell us if 


there was any evidence of marihauna in the room and show us where it 
was, that we would be very much obliged. And he said he would show 
us where it was, and went to a chair adjacent to the bed in the bedroom 
and started to recover two bags of marihuana,. which. I received at that 
time. And I removed from his coat pocket a small white bag which con- 
tained a quantity of marihuana, from his coat pocket. 
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MR. McLAUGHLIN: That is all. 

THE COURT: I want to get clear what you said when you came to 
the door. State again what you said. 

THE WITNESS: I told him, "Police. We have a search warrant." 

THE COURT: Is that all you said? 

THE WITNESS: Yes, sir. 

BY MR. McLAUGHLIN: 

Q. Did you tell: him it was for the purpose of searching the place ? 
A. Yes, sir. 

Q. Tell His Honor everything you said. A. I told him "Police," 
that we had a search warrant. And at that time, before I could say any- 
thing more, he attempted to shut the door. 

Q. Did he recognize you at that time, would you say? <A. I be- 
lieve he did. 

MR. DAY: I object to that question. 

THE COURT: He can state what he obser\ed, what appeared to him. 

THE WITNESS: I would say he did recognize me. 

MR. McLAUGHLIN: That is all we have, Your Honor. 

CROSS EXAMINATION 
BY MR. DAY: 


30 Q. Officer, did the defendant say anything to you when you were 
outside the door, before you went in? A. Did he say anything to me? 
Q. Yes. A. No, sir. 
Q. Were you the one that was in the lead -- A. Yes, sir. 


Q. -- of the other officers with you? A. Yes, sir. 

Q. You stated, I believe, on direct examination that he attempted 
to shut the door. A. Yes, sir. 

Q. In your face, was that? A. Yes, sir. 

Q. Was your face close to the door? A. Yes, sir. 

Q. And did he in fact shut the door? A. AsTI recall, he didn't get 
the door all the way shut, sir. 

Q. He didn't shut it. What prevented him from getting it shut? 
A. At that time we opened the door. 
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Q. How did you open the door? A. We just pushed against it. 

Q. You pushed against it in time to prevent him from shutting it. 

Isn't that correct? A. That is correct, sir. 

Q. So in other words he didn't actually shut the door; he didn't get 
it closed? A. I don't believe he did, sir. 

Q. And you hit the door before he closed it? A. Yes, sir. 

Q. And who hit the door? You or some other officer? A. I did. 

Q. And did it make a noise when you hit the door? A. If there 
was any noise made, it didn't disturb anybody else in the building. How 
loud the noise was, I imagine there was some amount of noise made; but 
how loud it was, I couldn't say. 

Q. And where was the defendant as you came into the apartment? 
A. He was in the hallway, sir. 

Q. Was he behind the door, between the door and the wall? 
A. Between the door and the wall, yes, sir. 

Q. Did he attempt to flee? A. When he was between the wall and 
the door ? 

Q. Yes, at thattime. A. No, sir. 

Did he offer any other resistance to you? A. No, sir. 


Q 
Q. Once you gotinside? A. No, sir. 
Q 


Do you recall seeing any chain on the door? A. Yes, sir; 
I do. 
Q. And did you notice that chain when you and the other officers 
left the premises? A. No, sir; I didn't. 
Q. And it was on the door when he opened it, wasn'tit? A. Yes, 


THE COURT: I presume if the chain were on the door and you push- 
ed the door open, you undoubtedly broke the chain, didn't you? It was the 
only way you could get in, wasn't it? 

THE WITNESS: Yes, sir. ButI wasn't positive the chain wasn't 
entirely off the latch. 

THE COURT: Oh, I see. 
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BY MR. DAY: 

Q. What led you to believe he was trying to slam the door in your 
face? A. By the motion of shutting the door, sir. 

Q. He pushed it forward? Is thatit? A. Yes, sir. 

Q. Did he say anything when he pushed it forward? A. No, sir. 

THE COURT: I wish you would try to hurry it up, if you can. We 

have another motion. 

MR. DAY: Yes, sir. 

THE COURT: And I have a trial starting at 1:45. I would like to 
complete this other motion. 

MR. DAY: Very well, Your Honor. 

BY MR. DAY: 

Q. The information contained in the search warrant you used for 
authorization to enter these premises was based on information given 
you as to events on December 27th and December 29th, 1958; is that not 
correct? A. That is correct. 

Q. In other words, it wasn't information relating to an offense 
taking place on the 31st, was it? A. No, sir. 

Q. And you did not see the defendant on those two dates, did you? 
A. Yes, I did. 


Q. You did see the defendant? A. I did on one occasion, yes, 


Q. And where did you see him? A. As he came out of the apart- 
ment house. 

Q. You stated you had seen him several months before, I believe, 
one time? A. Yes, sir. 

Q. And can you recall how many months before this was? A. I 

34 would say several. AsI recall, it was in the vicinity of 7th and T, 

on the sidewalk area, at which time I talked to him, knowing that he has 
narcotic -- 

Q. Waita minute. Allright. Go ahead. A. And knowing that he 
had been involved in narcotic activity. 
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Q. And how long did you stand and talk to him at that time ? 
A. I guess it was about a minute or two. 
Q. Now when you came into this hallway, could you tell us -- 
coming back to the 31st of December, Officer -- could you tell us wheth- 
er or not the lights were on in this hallway? A. I don't believe they 


were, sir. 


Q. Were the lights on in the apartment when you entered? A. The 
light was on in the bedroom, sir. 

Q. How about the hall of the apartment building? A. I don't re- 
call any light in the hallway, sir. 

Q. You have never arrested this individual at any time have you - 
A. No, sir. 

Q. -- other than this present time we are talking about? A. No, 


Q. Have you ever arrested any other Clarence Butler recently for 
a narcotics offense? A. I haven't, sir. 

Q. Do you know of your own knowledge that there is another Clar- 
ence Butler confined on a narcotics offense at the present time? A. As 
I recall, I believe the Narcotics Squad has made a case against a Clarence 
Butler, alias "Shoes. " 

MR. DAY: That is all. 

MR. McLAUGHLIN: I have nothing further. 

(The witness, Irving W. Brewer, left the stand. ) 

MR. McLAUGHLIN: That is all I have, Your Honor. 

THE COURT: I think there is sufficient to justify it. Do you wish 
to say anything ? 

MR. DAY: Yes, sir; Ido. In regard to this arrest, the case I 
have submitted, of Miller versus the United States, with my motion to 
suppress -- 

THE COURT: Oh, the Miller case isn't in point at all. 

MR. DAY: Well, if Your Honor please, I feel it is. 

THE COURT: You may feel it is; but it isn't. 

MR. DAY: Well -:: 
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THE COURT: I tried the case, although I didn't hear the motion 
to suppress, and the facts are vastly different. In the Miller case the 
Court went off on the point that the police officers announced in a soft 
voice, "Police." And with all due respect to the Supreme Court, I think 
they rather naively suggested that this Miller didn't recognize the police 

officers. He was a known addict all around the District of Colum- 
bia, and he knew the officers all right. But, anyway, they suggested he 
didn't. And the facts are entirely different. 

Here you have a situation where the officers had a search warrant, 
a legal search warrant, and they knock at the door. The defendant opens 
the door, recognizes the officer -- Iam satisfied he recognized the of- 
ficer -- attempts to close the door, and the officers go in. Whether they 
broke the chain or not, they had a right to break the chain to go in under 
those circumstances -- a clearly justified entry under those circumstances. 
They announced their purpose, they had a search warrant, they were arm~ 


ed with it, and they entered pursuant to it. 


MR. DAY: If Your Honor please, the most acquaintance the police 
officer stated he had had with the defendant was a minute and a half. 

THE COURT: It was clear that regardless of whether the defendant 
recognized this individual officer, he knew the police officers were there, 
by the very fact that he attempted to close the door after they indicated 
who they were and what they were there for. 

MR. DAY: I believe, if Your Honor please, that the testimony of 
the first witness was that one had to close the door part way in order to 
release the chain from the opening in the lock. 

37 THE COURT: Who do you mean, the first witness ? 

MR. DAY: This Audrey Clay. 

THE COURT: You don't think the Court is bound to accept her 
testimony, do you ? 

MR. DAY: Well, if Your Honor please there is no other testimony 
in the case on this particular point. 

THE COURT: I accept the testimony to the effect that the officers 
knocked at the door and announced their purpose. The defendant opened 
the door. He was advised of their purpose and that they had a search 
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warrant. He attempted to close the door; and as he attempted to close 
the door, the officers entered. On that premise of fact I think the en- 
trance of the officers into the premises is amply justified. Anyway, I 
will so rule and deny your motion to suppress. The motion is denied on 
the bill of particulars as well. 

Will the Government draw an order on that and submit it? -- 

MR. McLAUGHLIN: I will, Your Honor. 

THE COURT: -- with reference to both motions, so that the 


record may be complete. 


[Filed March 23, 1959] 


ORDER 

This cause having come on for hearing upon motions for a bill of 
particulars and to suppress evidence filed by defendant Clarence L. 
Butler; argument having been presented thereon, and upon consideration 
of same, it is by the Court this 23rd day of March, 1959, 

ORDERED that said motion for a bill of particulars be dismissed 
as moot since the Government has agreed to furnish to the defendant the 
name of the Government's confidential informant, and it is further 

ORDERED that said motion for suppression of evidence be and the 
same is hereby denied. 


/s/ Luther W. Youngdahl 
Judge 





1 [Filed November 2, 1959] Washington, D.C. 
! Thursday, April 9, 1959 


The above-entitled matter came on for hearing before THE HONOR- 
ABLE EDWARD A. TAMM, a United States District Judge, at 10:30 a. m. 
A PPEARANCES: 


ARTHUR J. McLAUGHLIN, ESQ. 
Assistant United States Attorney 


For the Government. 
RUTHERFORD B. DAY, ESQ. 
For the Defendant. 
*x * 
PROCEEDINGS 
MR. DAY: Your Honor, I would like to be excused to make a 
telephone call. I have had one witness on call in this case and I would 
like an opportunity just to telephone. 
THE COURT: Very well. 
MR. DAY: This is a non-jury case, Your Honor. 
THE COURT: Very well, the rules require the defendant sign the 
waiver of jury trial in open court. 
Have you, Mr. Day, explained to the defendant, his right to a jury 
trial? 
MR. DAY: Yes, sir, I did, Your Honor. 
THE COURT: And he understands and is voluntarily waiving the 
right to a jury trial? 
MR. DAY: Yes, sir, he is. 
THE COURT: Very well. 
(Defendant signed waiver. ) 
THE COURT: The record will indicate, Madam Reporter, that the 
defendant has signed the waiver of jury trial in open court. 
You may make your telephone call, Mr. Day. 
MR. DAY: Thank you, Your Honor. 


(Mr. Day leaves to make phone call. ) 
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THE DEPUTY CLERK: All the jury from Judge Morris’ courtroom 
report to Judge Morris’ courtroom immediately. 

THE COURT: How many witnesses are you going to have, Mr. 
McLaughlin ? 

MR. McLAUGHLIN: Three, Your Honor. 

THE COURT: Are your witnesses, are they available ? 

MR. McLAUGHLIN: Yes, Your Honor, they are all here this 
morning and down the hall in the witness room, I said three. I mean 
four. 

THE COURT: Do you desire to make an opening statement, Mr. 

Mc Laughlin ? 

MR. McLAUGHLIN: Yes, Your Honor. 

Your Honor, this defendant is charged in a one-count indictment, 
charged that on or about December 31, 1958, within the District of Col- 
umbia, Clarence L. Butler, being a transferee of m@arthuana, required 
to pay the tax imposed by Section 4741(a) Title 26, United States Code, 
obtained about 36. 72 grams of marihuana without having paid such tax. 

As stated under the indictment, Your Honor, the Government 
intends to prove the following facts: 

We intend to prove that prior to December 31, that Officers Brewer 
and Krenitsky of the Metropolitan Police Department assigned to the Nar- 
cotics Squad, had secured a search warrant for premises 1835 California 
Street, Northwest, in the District of Columbia, to Apt. 3 of Clarence L. 
Butler. 

And on December 31, of 1958, about 2:30 p.m. Officer Brewer and 
Officer Krenitsky served that -- executed that search warrant on those, 

in those premises. 

And in the premises at the time was the defendant. And after ques- 


tioning the defendant as to possession of marihuana, the defendant pointed 


to his coat which was on a chair, and in the coat, Officer Brewer found 


about 35 grains of marihuana. 
Officer Krenitsky, at the same time, found in a pajama top, I be- 
lieve, about 1.6 grains of marihuana, that is, the pajama top of the defend- 


ant. 
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We intend to show that there was no Government stamps of any 
kind on them. And Officer, Agent Wilson of the Federal Bureau of ar- 
cotics made a demand on the defendant for an order form for the transfer 
of marihuana and he failed to produce. 

And we will show that all of this happened in the District of Columbia. 

THE COURT: What is your defense, Mr. Day? 

MR. DAY: If Your Honor please, the defense is that the plaintiff 
is not guilty of the crime as charged, and, if Your Honor please, that 
the Government be required the strict burden of proof, always required 
upon the Government in such cases, beyond a reasonable doubt as to the 
guilt of the defendant in question. 

That we will show a reasonable doubt by means of showing that the 
apartment in question was rented not by the defendant, but by other per- 
sons. 

THE COURT: Very well. 

MR. McLAUGHLIN: Officer Brewer. 


THE COURT: The rule on the witnesses, Mr. Clerk. 
THE DEPUTY CLERK: All witnesses in this case, that's witnesses 
on both sides, follow the Marshal to the to the witness room. All witnesses. 
THE DEPUTY MARSHAL: AIl witnesses on both sides. Whereupon 
IRWIN W. BREWER 
was called as a witness by the Government, and, having been duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Now, talk real. loud, so we can hear you. Officer, what is 
your fullname? A. Detective Irwin W. Brewer. 

Q. And you are a member of the Metropolitan Police Department ? 
A. Iam, sir. 

Q. Assigned to any particular detail or squad? A. Assigned to 
the Narcotics Squad. 

Q. Allright. Were you so assigned on December 31, of 1958? 
A. Yes, sir, I was. 
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Q. On December 31, of 1958, did you go to premises 1835 Califor- 

nia Street, Northwest, in the District of Columbia? A. Yes, sir, 
I did. 

Q. Allright. And approximately what time of the day or night did 
you go to those premises? A. It was approximately 2:30 p. m. 

Q. And who was with you, if anyone, at the time? A. Officer 
Krenitsky. 

Q. Now, prior to going to those premises on December 31, of 1958, 
did you secure anything for those premises? A. Yes, sir. It was about 
12 noon, that same day. 

Q. On December 31? A. Yes, sir. 

Q. What did you secure about 12 noon on December 31? A. I 
appeared before U.S. Commissioner Splain of Washington, D.C. , and 
applied for and received a U.S. Commissioner's search warrant. 

Q. Received a search warrant? Allright, and when you arrived 
at those premises about 2:30, did you have that search warrant on your 
person? A. I did, sir. 

Q. Now, after arriving at those premises, did there come a time 
when you entered those premises? A. Yes, sir, I did. 

Q. Will you tell us just how you entered those premises 1835 
California Street, Northwest? A. About 2:30 p.m., Wednesday, Decem- 


ber 31, knocked on the door, waited a few minutes, and the defend- 


ant came to the door. He opened the door part way andI stated my name, 
stated that we were police officers and that I had a search warrant for the 
premises. And, at that time, he shut -the door. 

Q. Well, now, I say about securing the search warrant for those 
premises, was there anyone named in those premises in the search war- 
rant? A. Yes, sir, on the heading of the search warrant, it stated 
Clarence L. Butler. 

Q. Allright. Then you say that when you knocked at the door, you 
identified yourself and your mission, is that right? A. That is true, sir. 

Q. And the defendant did what? A. He shut the door. 
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Q. Allright. What did you do? Tell us what youdid. <A. Well, 
we opened the door. 

Q. How did you openit? A. I put my shoulder against the door, 
pushed against the door. 

Q. Allright. Did the door open? <A. The door opened, yes, sir. 

Q. Allright. When the door opened, what did youdo? A. We 
escorted the defendant into the bedroom. 

Q. Now, where was the defendant when you put your shoulder to 
the door? A. He was in the hallway adjacent to the door. 

Q. And how was he dressed at that time? A. He was dressed in 
his bathrobe and a pair of bedroom slippers. 

Q. Keep your voice up. A. Bathrobe anda pair of bedroom 
slippers. 

Q. Allright. And after you went into and found him in the hall, 
where did you go and what did you do in the apartment? A. We went 
back into the bedroom and I told him again that we had a warrant for the 
premises. I had the warrant in my hand and I told him, I said it would 
save us a lot of time if you have any marihuana here to show us where it 
is. 

Q. What? Would you just repeat that. A. I told him again that 
we had a search warrant for the premises and that if there was any nar- 
cotics or marihuana on the premises, that it would save us a lot of time 
if he would just show us where it is. 

Q. Allright. And what did he say, if anything? A. And, after 
hesitating several moments, he pointed to his coat and said, "I have some 

in my coat." 

Q. Allright. Where was the coat? A. The coat was on the chair 
in the bedroom adjacent to the bed. 

Q. What kind of a coat was it? I don't mean the color but the 
make. A. It was suit coat. 

Q. Jacket? A. Yes. 

Q. Allright. Now, what did you do after he pointed out his jacket? 


A. I recovered a quantity of marihuana. 
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Q. Where did you recover it? A. I recovered a quantity of 
marihuana in a white bag in one of the -- the right hand coat pocket and 
also a white bag in the left hand coat pocket. 
Q. I will show you Government Exhibit marked for identification 
No. 1. 


(Package marked Govern- 
ment's Exhibit No. 1 for 
identification. ) 


I will show you Government Exhibit marked for identification No. 1 


and I will ask you if you can identify that. A. Yes, sir, I can. 

Q. And you identify that exhibit how? A. This is the package -- 

Q. No, how? A. By my initials on the package. 

Q. Allright. And you identify that as what? A. Package that 
was recovered from his coat pocket. 

Q. Allright. What was in the package recovered from his -- from 
whose coat pocket? A. From the defendant's coat pocket. 

Q. Defendant's name is what? <A. Clarence L. Butler alias 
Gumdrops. 

THE COURT: Alias what? 

THE WITNESS: Gumdrops. 

BY MR. McLAUGHLIN: 

@. Do you see Clarence Butler in the court today? <A. Yes, sir, 
that is him beside Mr. Day. 

MR. McLAUGHLIN: May the record show that he identified Clarence 
L. Butler. 

BY MR. McLAUGHLIN: 

Q. At the time that you received Government Exhibit 1 from the 
pocket of this coat, what did it contain? A. On examination, it con- 
tained a brownish weed. 

Q. Brownish weed? A. Brownish weed, yes, sir. 

Q. Now, is it in the same package today as when you recovered it 
from his pocket? A. Yes, sir, itis. 

12 Q. In that white paper bag? A. That is true. 
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Q. I will show you Government Exhibit marked for identification 


No. 2 and ask you if you can identify that. 
(Package marked Govern- 
ment's Exhibit No. 2 for 
identification. ) 

A. This package has my initials on it. 

Q. No -- what? A. This package has my initials on it. 

Q. You can identify it? A. Yes, sir. 

Q. How do you identify it? A. By my initials on the side. 

Q. You identify itas what? A. Asa package that was recovered 
from the defendant's coat pocket. 

Q. Allright. And what was in the package at the time that you re- 
covered it from the defendant's coat pocket? A. A brownish weed, sir. 

Q. Brownish weed. A. Brownish weed. 

Q. Now, I show you Government Exhibit marked for identification, 
No. 3, 

(Package marked Govern- 
ment's Exhibit No. 3 for 
identification. ) 
13 I show you Government Exhibit marked for identification No. 3, 
Officer, and ask you if you can identify that? A. Yes, sir, I can. 

Q. How do you identify it? A. This package has my initials also 
on it. 

Q. You identify Government Exhibit marked for identification No. 3, 
as what? A. This package was recovered in my presence by Officer 
Krenitsky, Narcotics Squad, at the same time and place. 

Q. And after this was recovered by Officer Krenitsky in your 
presence, did there come a time when you received that from Officer 
Krenitsky ? A. This was initialed by me and delivered at the same time 
and place to the U.S. Chemist. 

Q. Well, now, Officer Krenitsky recovered that, did he not? 

A. That is true. 
Q. Did he turn it over to you? A. AsTI recall, yes. 
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Q. Now, when you recovered Government Exhibit 1 and 2, did it 


have any Government stamps of any kind on it? <A. No, sir, it did not. 
Q. Allright. And when you saw Government Exhibit marked for 
identification No. 3, did it have any Government stamps of any kind on it? 
14 A. No, sir, it did not. 


Q. Now, after recovering Government Exhibit 1 and Government 


Exhibit 2 and Government Exhibit 3 turned over to you by Officer Krenitsky, 

what did you do with them? A. I made a preliminary field test on all 

three pieces of the evidence to determine whether or not there was a nar- 

cotic alkaloid present and all three proved positive for color reaction test. 
Q. I will show you Government Exhibit 4, 


(Manila envelope marked 
Government Exhibit No. 4 
for identification. ) 


which is a large manila envelope, and ask you if you can identify that. 
A. Yes, sir. 

Q. Allright. Now, what did you do, if anything, with Government 
Exhibits 1, 2, and 3, in reference to Government Exhibit 4, the large 
envelope? A. They were sealed and placed in this large Treasury 
envelope. 

Q. Allright. Now, take Government Exhibit 1, and Government 
Exhibit 2 and Government Exhibit 3, that is the exhibits. Now, what did 
you do with them in reference to that large envelope, Government Exhibit 
4? <A. All three of these exhibits were placed into the large Treasury 

envelope. 

Q. Government Exhibit 4. Allright. After they were placed in 
Government Exhibit 4, what did you do to or with Government Exhibit 4. 

A. This exhibit was sealed and retained in my possession until -- 

Q. After Government Exhibit 1, 2, and3 were -- A. Placed in- 
side, yes, sir. 

Q. Now, then, what did you do with Government Exhibit 4 after 
that sealing? A. This was taken to the U.S. Chemist on January 5, 1959. 

Q. U.S. Chemist's name is what? A. 1959. U.S. Chemist's name 
is William P. Butler. 
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Q. Now, is there any difference in Government Exhibit 4 today 
than when you turned it over to Mr. Butler? A. Yes, sir, itis. The 
exhibit is opened on the outer edge, sir. 

Q. Now, all that you have testified to happened in the District of 
Columbia, is that right? A. Thatis true, sir. 

THE COURT: Any further questions, Mr. McLaughlin? 

MR. McLAUGHLIN: No, Your Honor. I have nothing further. 

CROSS EXAMINATION 
BY MR. DAY: 

Q. Officer Brewer, to return to the manner in which you entered 
the premises in question, you Stated, I believe, that the defendant came 
to the door, opened the door, as you were there, and then shut the door. 
Is that the substance of your testimony? A. Yes, sir, it is. 

Q. And did he get it all the way shut? A. The door was shut, 
yes, sir. I don't know whether it was latched or not, but the door was 
shut. 


Q. And you stated at that time that you struck it with your should- 
er, is that correct? A. Thatis true, sir. 
Q. And wasn't there a chain on that door? A. AsTIrecall, there 


was a chain on the door, sir. 


Q. And that was at the time you Struck it with your shoulder, 
isn't thata fact? A. Yes, sir. 

Q. Did you hear the door slam before you struck it with your 
shoulder? A. AsIrecall, there was no particular noise made. 

Q. And where did you find the defendant after you forced open the 
door? A. The defendant was in the hallway behind the door. 

Q. In between the wall, hallway, and the open door, is that correct? 

A. Thatis right, sir. 

Q. Now, coming back to the search warrant you mentioned that 
you had, can you tell me who swore to the search warrant? A. Officer 
Krenitsky and myself. 

Q. And I will quote from a paragraph one of the search warrant and 
you tell me whether or not -- a copy I have -- you tell me whether or not 
this is a fact as to what you swore. 
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MR. McLAUGHLIN: May I say, Your Honor, I don't think this is 
admissible at this time. There has been a motion filed in this case to 
Suppress this evidence, came before Judge Youngdahl, and as far as 
the probable cause, I think that that's the question that was presented 
before Judge Laws, Judge Youngdahl rather, and I think that the ques- 
tion of the sufficiency of the affidavit is the question that appeared before 
the Commissioner. 

In other words, if the Commissioner thought from all the facts 
presented to him that the probable cause, that the execution of the war- 
rant by the police officer was binding. 

THE COURT: I don't understand what the question may be, Mr. 
McLaughlin. It may pertain to the witness’ credibility. I will permit 
Mr. Day to ask his question. Go ahead. 

MR. DAY: Thank you, Your Honor. 

BY MR. DAY: 

@. I quote the search warrant. It -- in relating to apartment 

No. 3, 1835 California Street, Northwest, it says: this apartment 


being rented and occupied by Clarence L. Butler. Did you make that 


statement, among others, in the search warrant? A. Yes, sir, I did. 

Q. And, then, in paragraph No. 2, of the search warrant, you 
also made some reference to the fact that an unidentified person or per- 
sons broke into Clarence L. Butler's apartment No. 3 at 1835 California 
Street, Northwest, and stole certain items. Did you make that statement, 
too, sir. A. That was made -- 

MR. McLAUGHLIN: I think the items ought to be mentioned that 
it says there. 

MR. DAY: Well, the question was addressed to whether or not he 
made the statement of that -- an unidentified person or persons were in 
this particular apartment of Clarence L. Butler. That was the question. 

THE COURT: Did you make such a statement, Mr. Witness ? 

THE WITNESS: I made a statement that the informer told me that 
the apartment was broken into and certain items were stolen. 
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BY MR. DAY: 

Q. Allright. Now, before the time in question, Officer Brewer, 
had you ever personally been into Apartment No. 3 of 1835 California 
Street, Northwest? A. No, sir, I had not. 

Q. Had Officer Krenitsky, to the best of your knowledge? A. Not 
to my knowledge, no, sir. 

Q. Now, in regard to the clothing contained in the premises in 
question, it's your testimony earlier that you obtained the evidence here 
from, I believe, from a jacket and a pajama top, is that correct? A. 
The defendant pointed out his coat. 

Q. How did you know it was the defendant's coat? A. He said it 


Q. Hiscoat? A. Yes, sir. 

Q. He didn't have a coat on at the time, didhe? A. No, sir, he 
didn't. 

Q. Did he have a pajama top on at the time? A. He hada pajama 
top on, yes, sir. 


Q. It wasn't the one you found any evidence in? A. Whether he 


took that one off while we were in there, I don't recall. 

Q. In other words, there wasn't anything that you took from the 
person, actually the person of this defendant? A. Yes, sir, that is 

20 correct. 
MR. DAY: No further questions. 
MR. McLAUGHLIN: One or two more. 
REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Prior to December 31, 1958, did you know the defendant ? 
A. Yes, sir, I did. 

Q. And, as far as you were concerned, dit the defendant know you ? 
A. Yes, sir, he did. 

Q. When you went to that door on December 31? A. Yes, sir, he 
did. 
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Q. Now, with reference to some question by my friend when he 
asked you about the defendant living and occupying this apartment, you 
made that statement, what information did you have that this defendant 
did occupy that apartment? 

MR. DAY: If Your Honor please, I object to that question, unless 
he can show the information as to his own personal knowledge, on the 
grounds of hearsay, since he has already stated that he was never in 
there himself. 

THE COURT: What do you say to the objection ? 

MR. McLAUGHLIN: Well, Your Honor, I don't think he necessarily 
has to be in there. In other words, information, reliable information 

21 from other sources. 

THE COURT: I will overrule the objection. Answer the question, 
Mr. Witness. 

THE WITNESS: Your Honor, we had an informer that was called 
in by telephone, on a certain telephone number, at which time certain 


arrangements were made for several purchases. 
BY MR. McLAUGHLIN: 
Q. Was that telephone number ever checked by you as to whose 


name itwasin? A. Yes, sir, it was. 

Q. In whose name was the telephone? A. The telephone bill 
shows that at address 1835 California Street, Northwest, Washington, 
D.C., apartment No. 3, that the Chesapeake and Potomac Telephone 
Company had it listed to Clarence Butler, DuPont 7-6663, as of Decem- 
ber 16, 1958. 

MR. McLAUGHLIN: That is all I have. 

THE COURT: Any further questions, Mr. Day? 

MR. DAY: If Your Honor please, I would like to move that the 
Court strike the evidence just placed, the testimony of the police officer 
and disregard in this case on the grounds that it's hearsay. 

THE COURT: I will overrule the objection. You may step down, 
Mr. Witness. 
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MR. DAY: One further question, if Your Honor please. 
RECROSS EXAMINATION 
BY MR. DAY: 

Q. You stated that you were familiar with the defendant prior to 
this date, did you not, sir? <A. Yes, sir. 

Q. Would you tell us how you became familiar with this defendant ? 
A. Well, frankly, my attention was brought to Mr. Butler in regards to 
the Parole Board. The Parole Officer saw me one day and -- 

Q. Don't tell what the Parole Officer said. 

THE COURT: Don't talk so fast. 

BY MR. DAY: 

Q. How many times had you seen Butler before this? A. BestI 
recall was one date. 

Q. And when was that, sir? A. That was about two months prior, 
at 7th and T Streets, Northwest, in the evening. 

Q. And for how long a period of time -- how long a period of time 
did you spend in Butler's company? A. Oh, it was no more thana 
minute. 

Q. Abouta minute? A. Yes, sir. 

Q. And you are positive that this is the same man that you saw one 
minute about two months beforehand? A. Yes, sir, Iam 

23 Q. Do you recall whether or not the light was on or off in the apart- 

ment hall when you entered these premises? A. No, sir, I don't recall. 

Q. Would you state whether or not -- how far did the defendant, did 
Butler open the door when you first approached that door? How many 
inches? A. Practically, he opened the door wide enough so I could see 
his head and body. 

Q. And where were you standing in relation to -- 

THE COURT: I don't think this is proper examination. Your exam- 
ination should be confined to Mr. McLaughlin's redirect examination, and 
this is primary cross examination, Mr. Day. You had completed your 


cross examination. 
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MR. DAY: Well, if Your Honor please, I was attempting to reach 
the statement of the officer in redirect that he was familiar with the de- 
fendant. 

THE COURT: Very well. Go ahead. 

BY MR. DAY: 

Q. Would you state where you were standing in relation to the door 
when it was first opened for you? A. I was right in front of the door, 
sir. 

Q. Were you in front of that portion of the door that was open, that 
is, in front of the crack? You say it was opened several inches wide ? 

24 A. Yes, sir. 

Q. And you could see the defendant's head. Now, Iam asking you 
whether you were standing directly in front of that part of the door or 
whether you were near the hinges of the door? A. I was standing right 
in front of the part of the door that opened. 

Q. And there were other persons with you at that time, were there 
not? A. Yes, sir. 

Q. How many other persons were there? A. I think it was pos- 
sibly three. 

Q. Three other persons? A. Yes, sir. 

Q. Officer Krenitsky was with you, was he not, sir? A. That is 


correct, sir. He wasn't in front of the door at that time, no, sir. 


Q. He wasn't with you when you first entered the apartment? 


A. No, sir, he wasn't. 

Q. Was Captain Jefferson with you? A. That is correct, sir. 

Q. And who else was with you? A. Detective Paul, Narcotics 
Squad. David Paul. 

Q. Was anyone else with you? A. Officer, I think Officer Didone 

was -- 

Q. Now, had these persons been with you when you saw the defend- 
ant previously? A. No, sir. 

Q. Can you state, of your own knowledge, whether or not he was 
familiar with them? A. I don't know, sir. 
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MR. DAY: No further questions, Your Honor. 
FURTHER REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. On this previous occasion when you talked to the defendant, did 
you identify yourself as a member of the Metropolitan Police Department, 
to the defendant in that conversation? A. Yes, sir, I told him who I 
was and I asked him his name. 

MR. McLAUGHLIN: That is all I have of this witness, Your Honor. 

THE COURT: Step down. 

(The witness left the stand. ) 

THE COURT: Your next witness. 

MR. McLAUGHLIN: Officer Krenitsky. 

Whereupon 
ME TRO KRENITSKY 
was called as a witness by the Government, and, having been duly sworn, 
26 was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Now, Officer, your name is what? A. Metro Krenitsky. 
Q. How do you spell the lastname? A. K-r-e-n-i-t-s-k-y. 


Q. And you are a member of the Metropolitan Police Department? 


A. Iam. 

Q. Assigned to the Narcotics Squad, is that correct? A. That 
is correct. | 

Q. And were you so assigned on December 31, 1958? A. I was. 

Q. Recalling your attention to that date of December 31, of 1958, 
did you have an occasion to go to 1835 California Street, Northwest, in 
the District of Columbia? A. I did. 

Q. And what time did you arrive at those premises? A. At 
about 2:30 p. m. 

Q. Did there come a time when you entered those premises ? 


A. There was. 
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Q. Allright. Now, how was it that you entered those premises? 
A. LIentered the premises from the rear entrance to the apartment of 

27 1835 -- 

Q. At the time that you entered those premises, who was in the 
premises? A. Officer Brewer, Paul, and Captain Jefferson were in 
the apartment. 

Q. Allright. When you went to those premises, who accompanied 
you? A. Detective Didone. 

Q. And had you previously accompanied Officer Brewer to secure 
a search warrant to those premises? A. That's correct. 

Q. Now, as you entered the premises, did there come a time when 
you Saw a person identified to you as Clarence L. Butler in those pren- 
ises? A. I did. 

Q. And where, in those premises, did you see Clarence L. Butler? 
A. Ina bedroom. 

Q. Allright. I will show you Government Exhibit marked for 
identification, No. 3, and ask you if you can identify that. A. Yes, 
sir. 

Q. How do you identify that, Officer? A. My initials on it, the 
time and date, and address and apartment number. 

28 Q. Allright. Can you identify Government Exhibit marked for 
identification No. 3as what? A. As the package I recovered from a 
pair of pajamas in the apartment, laying on the bed. 

Q. And where was the defendant at the time that you recovered it? 
A. He was standing right along side of the bed. 

Q. Did you inquire as to the ownership of those pajamas? A. I 
did. 

Q. Who owned the pajamas. <A. The defendant said that he owned 
the pajama tops. 

Q. When you say the defendant, you mean Clarence L. Butler ? 

A. That is correct. 
Q. At the time that you received Government Exhibit marked for 


identification No. 3, did it have any Government stamp of any kind on it? 
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A. None, whatsoever. 

Q. Now, all that you have testified to happened in the District of 
Columbia, is that correct? A. Correct. 

Q. Now, after you recovered Government Exhibit -- what did 
Government Exhibit contain at the time? A. It contained a greenish 
weed. 

29 Q. Allright. Did there come a time when you turned Government 
Exhibit No. 3 over to -- A. Detective Brewer. 

Q. Brewer. 

MR. McLAUGHLIN: I believe that's all I have of this witness. 

THE COURT: Mr. Day. 

CROSS EXAMINATION 
BY MR. DAY: 

Q. Officer Krenitsky, had you ever been acquainted with the de- 
fendant prior to the occasion in question ? A. We did talk to -- Officer 
Brewer and myself, I recall, talked to the defendant sometime before 

- then in the vicinity of 7th and T Street, Northwest. I don't recall the 
date, but I do recall talking to the defendant. 

Q. And how long a period of time was that that you had talked with 
him? A. Matter of minutes. 

Sir? A. Few minutes. 

A few minutes? A. That's correct. 

How many minutes would you say, ten minutes, 15 minutes ? 
No, not that long ? 

How long. A. Four or five minutes. 

Q. Four or five minutes. And had you ever been in the premises 
in question prior to the occasion that you just referred to? A. No, sir. 

Q. Did Butler recognize you when you got there? A. I don't re- 
call, 

Q. You state that he was identified to you as Clarence L. Butler 
on the premises, is that correct? A. I knew Clarence myself. 

Q. Oh. No one identified him to you as Clarence L. Butler on 


the premises? A. No, sir. I recognized Clarence Butler as the one 
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standing in the bedroom. 

Q. Well, then, your previous statement that he was identified to 
you in the bedroom as Clarence L. Butler, would be incorrect, is that 
correct? A. Well, I knew the defendant as Clarence Butler prior to 
entering the apartment. 

Q. But your direct examination testimony was that he was identi- 
fied to you in the premises 1835 California Street as Clarence L. Butler. 
Do you wish to change that testimony? A. He could have been identified 

31 to me, but somebody may have mentioned that he was Clarence But- 
ler, but, personally, I knew the defendant. 

Q. Did he exhibit any sign of recognition of you at that time ? 

A. I couldn't say. 

Q. Now, you and Officer Brewer were the ones who signed and 
swore to the search warrant, which was used in this particular arrest, 
were younot? A. That is correct. 

Q. And this was based upon the information given to you by an 
informer, was itnot? <A. That is correct. 

Q. And would you tell us where the informer is now? A. Well, 
the last -- 

THE COURT: Keep your voice up. 

THE WITNESS: My last knowledge of her, knowledge of the informer 
was that she was in the D.C. Jail. 

BY MR. DAY: 

Q. And isn't it a fact that when she gave the information upon which 
you based the search warrant, that she was then under charges of having 
committed a crime at that time? A. I think she was. She had some 
pending charge, yes. 

Q. And isn't it a fact that she had a record for convictions of vari- 
ous charges including a number of larceny convictions prior to those pend- 

32 ing against her at the time of the arrest in question? A. I don't 
know about her past record. I didn't check on that. 

Q. And she is presently in jail. Is she in jail for the charges 


which were pending against her at the time of the execution of the search 


warrant in this case, or is it a different -- 
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MR. McLAUGHLIN: I don't see the materiality of this, Your Honor. 

THE COURT: What is the materiality, Mr. Day? 

MR. DAY: Well, if Your Honor please, I think it goes to the 
strength of the Government's case in toto, that there is a question rais- 
ed by the defense of the identification here, and I was attempting to bring 
out exactly the basis of the information as to the rental of the property 
and ownership of the property. There has been earlier testimony in 
there. 

THE COURT: I will sustain the objection. If the questions become 
material in the presentation of the defendant's case, I will permit you to 
recall this witness for further questioning. 

MR. DAY: Very well, Your Honor. 

BY MR. DAY: 
Q. Now, you were not present when the Officer Brewer and the 
33 other officers immediately went into the premises in question, is 
that correct? A. That is correct. 


Q. Where were you at that time, sir? A. I was covering the 


back entrance. 

Q. Back entrance? And were there any other persons on the 
premises at the time? A. There was a colored girl in the premises. 

Q. And do you happen to know where she lives? A. No, sir. 

Q. Do you happen to know whether or not she lives in that prem- 
ises? A. At that time, the question -- I talked to the girl and she said 
she did not live in the premises. She was visiting the defendant. 

Q. She was visiting there. Do you recall what her name was? 
A. No. 

Q. To refresh your recollection, would the name Audrey Clay 
have any meaning to you? A. I couldn't say, truthfully, whether it 
was Audrey Clay in the room or not. 

Q. Very well. 

MR. DAY: No further questions. 

THE COURT: Any further questions ? 
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MR. McLAUGHLIN: That is all I have. 
THE COURT: Step down. 
(The witness left the stand. ) 
Whereupon 


FRED EARL WILSON 
was called as a witness by the Government, and, having been duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Your full name is what? A. Fred Earl Wilson. 

Q. And you are employed where? A. By the United States Treas- 
ury Department, Bureau of Narcotics. 

@. In what capacity? A. Narcotic agent. 

Q. Now, Mr. Wilson, did you make a demand on Clarence L. 
Butler, the defendant here, for an order form issued by the Secretary 
of the Treasury? A. Yes, Sir. 

Q. For marihuana? A. Yes, sir. 

Q. Do you recall when you made that demandon him? A. On 
January 2, 1959. 

Q. Did the defendant produce any order of any kind? A. No, sir. 

MR. McLAUGHLIN: That's all. 

THE COURT: Any questions, Mr. Day ? 

MR. DAY: No questions. 

THE COURT: Step down. 

(The witness left the stand. ) 

THE COURT: Do you want to excuse this witness ? 

MR. McLAUGHLIN: Yes. 

THE COURT: You may be excuse. 
Whereupon 

WILLIAM P. BUTLER 

was called as a witness by the Government, and, having been duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Now, Mr. Butler, your full name is what? A. William P. 
Butler. 

Q. And you are employed where? A. By the Internal Revenue 
Service of the Treasury Department as a chemist. 

Q. You have been employed there for what period of time ? 


A. Eight years. 
THE COURT: The Court recognizes the witness’ professional 


qualifications, Mr. McLaughlin. 
BY MR. McLAUGHLIN: 
36 Q. I show you Government Exhibit marked for identification No. 4, 


Mr. Butler, and ask you if you can identify that? A. Yes, sir, I do 
identify this as a Treasury Department lock sealed envelope that was 
handed to me sealed and intact by Officer Brewer of the Metropolitan 
Police Department on the 5th of January, 1959. 

Q. And who openedit? A. I opened the envelope. 

Q. And at the time that you opened Government Exhibit No. 4, the 
large envelope, what did it contain? A. It contained two white small 
bags and one manila envelope. 

Q. See if they are in there now. Those are marked Government 
Exhibit 1, 2, and3. Wait a minute, Officer. | 

THE COURT: Mr. Clerk -- 

MR. McLAUGHLIN: This is Government -- 

THE COURT: Did you find the number, Mr. McLaughlin ? 

MR. McLAUGHLIN: Yes, Your Honor. 

BY MR. McLAUGHLIN: 

Q. This is Government Exhibit 1 and that's Government Exhibit 2 
and that's Government Exhibit 3. Now, when you opened Government 
Exhibit 4, the large manila envelope, did it contain Government Exhibit 
1, 2, and3? A. Yes, sir, it did. I placed my initials on Government. 

37 Exhibits 1, 2, and 3. They were in the Government Exhibit 4 when 


I opened it. 
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Q. Allright. What did Government Exhibit 1 contain? A. Govern- 
ment Exhibit 1 contained 15. 1 grams of plant substance, principally the 
leaf portion of the marihuana plant. 

Q. Allright. What did Government Exhibit No. 2 contain? A. 
Government Exhibit 2 contained 20 grams of principally the leaf portion 
of the marihuana plant. 

Q. And Government Exhibit 3 contained what? A. 1.6 grams of 
the leaf portion of the marihuana plant. 

Q. Now you refer to containing the leaf portion of the marihuana 
plant, what test did you make of those, Mr. Butler? A. I performed 
a chemical test and a microscopic examination on each one of the three 
exhibits and determined by both tests, of positive test with both tests 
that it was, in fact, marihuana and was principally the leaf portion of 
the plant. 

Q. Leaf portion of the plant. A. Yes, sir. 

MR. McLAUGHLIN: That's all. 

THE COURT: Any questions, Mr. Day? 

MR. DAY: Yes, sir. 

CROSS EXAMINATION 
BY MR. DAY: 

Q. What was the nature of the chemical test to which you refer ? 

A. I performed the Duquenois test. 

Q. What? 

THE COURT: Will you spell it? 

THE WITNESS: D-u-q-u-e-n-0-i-s. 

BY MR. DAY: 

Q. What does that consist of? A. That is named for a chemist 
who devised a reagent which is a specific reagent for the presence of 
tetrahydrocannabinol, which is found only in the marihuana plant. It 


consists of, the reagent is composed of acetaldehyde, vanillin and ethyl 
alcohol, and is used in conjunction with concentrated hydrochloric acid. 
Q. Well, now, what does the action of the reagent to the substance 
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which the test is being run on cause, if anything? <A. It causes a blue 
to a purple color to develop in the presence of tetrahydrocannabinol. 
This blue color is then soluble in chloroform and the marihuana plant 
is the only known substance which will give a positive reaction with this 
reagent. 

MR. DAY: No further questions, Your Honor. 

MR. McLAUGHLIN: I have nothing further, Your Honor. 

THE COURT: You may step down. Do you want to excuse this 
witness ? 

MR. McLAUGHLIN: Yes. 

THE COURT: You may be excused. 

(The witness left the stand. ) 

MR. McLAUGHLIN: With that, Your Honor, the Government will 
offer in evidence Government Exhibits 1, 2, 3, and 4 -- the Government 


will offer in evidence, Your Honor, Government Exhibits No. 1, 2, 3, 


and 4, and rest its case. 
THE COURT: The exhibits will be admitted. 


(Government's Exhibits Nos. 
1, 2, 3, and 4 for identifica- 
tion were admitted in evi- 
dence. ) 


You may proceed, Mr. Day. 

MR. DAY: I would like to call as my first witness Officer Brewer. 
Whereupon 

IRWIN W. BREWER 
was called as a witness by the defendant, and, having been previously 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAY: 

Q. Officer Brewer, would you tell us, you have stated, you have 
stated that you first saw Clarence L. Butler on the date in question, 
December 31, of 1958 at approximately 2:30 p.m. I would like to ask 
you *.ow long a period of time you stayed on the premises in question. 


A. It was approximately an hour. 
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40 Q. And where did you go from these premises, sir? A. We went 
back to the Narcotics Squad office. 

THE COURT: Just one minute. Can you give me some idea, Mr. 
Day, of how many witnesses you are going to have or how long is your 
case going to take, roughly ? 

MR. DAY: This witness and one other. 

THE COURT: I am inquiring only because I don't like to keep these 
jurors if we are not going to use them the balance of the morning. Go 
ahead. | 

BY MR. DAY: 

Q. Officer Brewer, where was the defendant taken after his arrest? 
A. To Metropolitan Police Headquarters. 

Q. Is that at 300 Indiana Avenue, Northwest? A. Yes, sir. 

Q. And did you question him there? A. Yes, sir. 

Q. And how long did he remain there for questioning? A. It was 
approximately 35, 45 minutes. 

Q. And when was the preliminary hearing before the Commissioner 
set for at that time? A. The next day was a holiday. It was set for 
January 2. 

Q. And what time January 2 was the original Commissioner's 
hearing setfor? A. I think it was 10:00 o'clock, sir. 

Q. 10:00a.m.? A. Yes, sir. 

Q. And where did the defendant remain during this period of time ? 
A. AsTIrecall, it was the Metropolitan Police Headquarters. I think 
bond was set. 

Q. And was he questioned over this period of time? A. We 
questioned him as to his source of supply, yes, sir. 

Q. How many periods of questioning did you take partin? A. 


There was only one period of questioning, sir. That was in order to 
make up the line-up papers and photographs and fingerprints. 
Q. Did anyone else question him to your knowledge ? During this 


period of time? A. No, sir. 
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Q. Did you question him about who rented the -- whose apartment 
it was, who had the lease on the apartment? A. AsI recall, I did 
question him. We found several envelopes that had another person's 
name on it. 

Q. Now, there was a girl with him at the time of the arrest, was 
there not? A. That is right, sir. 

42 Q. And her name, do you recall her name? A. AsTI recall, her 
name was Audrey Clay. 

Q. Audrey Clay? A. Yes, sir. 

Q. And was she charged with anything? <A. No, sir. 

Q. And did you question her about her residence? A. As I recall, 
I don't recall that I talked to her in particular. But I really don't know 
where she lives at all. That record was made on the line-up sheet and I 
don't have that available. 

Q. It was made on what sort of a machine? A. That address and 
her name and age, etc., was recorded on a Metropolitan Police Depart- 
ment line-up sheet. 

Q. And did -- well, can you recall whether or not the address was 
the same as the premises in question that you entered on that day ? 

A. To the best of my knowledge, that address was in Northeast. I don't 
recall the exact address. 

Q. Now, you stated there was an Officer Didone, I believe, that 
accompanied you there. A. He was with the raiding party, yes, sir. 

Q. And did he take any part in this securing of this evidence ? 

At the time? A. In securing it? 
43 Q. Securing cf the evidence that was placed in this trial. A. Not 
that I recall, sir, no. 

Q. You don't recall. All right. 

MR. DAY: I have no further questions. 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

Q. You say in response to a question, that you found several 

envelopes in that premises, is that right? A. Yes, sir. 
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Q. I believe you said those envelopes had someone else's name on 
them. Is thattrue? A. Yes, sir. 

Q. Lid you find anything else in that apartment besides the enve- 
lopes? A. Yes, sir. We have an invoice number. 

Q. Well, now, that is a receipt for purchase of furniture, is that 
right? A. That is correct, sir. 

Q. And what address is on that? A. 1835 California Street, 
Northwest, Apt. No. 3. 

MR. DAY: I object to this line of questioning here. I haven't seen 
this paper writing. 

MR. McLAUGHLIN: I will show it to you. Pardon me. 

(Mr. McLaughlin shows paper to Mr. Day. ) 

MR. DAY: Well, I will object to the introduction of this evidence 
on the grounds of hearsay and also on the grounds that the prosecution 
has closed its case. 

THE COURT: The objection will be overruled. You may proceed. 

BY MR. McLAUGHLIN: 

Q. I will mark this, I believe, Government Exhibit No. 5, which 
is a telephone bill which you referred to on direct examination, I believe, 
or cross examination, on the part of my friend. 


(Telephone bill marked 
Government's Exhibit No. 5 
for identification. ) 


Was that telephone bill recovered by you in those premises ? 
A. Yes, sir. 
Q. That telephone bill is listed to whom? A. Clarence Butler. 
Q. Whataddress? A. 1835 California Street, Northwest, Apt. 
No. 3. 
Q. I will show you Government Exhibit marked for identification 


No. 5, 6 rather, which is a bill from the Hampshire House Furniture 


Company, Inc. 


(Bill marked Government's 
Exhibit No. 6 for identifica- 
tion. ) 
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45 I show you Government Exhibit 6 and ask you if you recovered that 


in those premises? A. Yes, sir, I did. 

Q. Allright. That bill is named to whom? A. Clarence Butler 
is the name of the purchaser. Residence 1835 California Street, North- 
west, shipped to apartment No. 3. 

Q. MR. McLAUGHLIN: That's allI have, Your Honor. 

THE COURT: Any further questions, Mr. Day? 

MR. DAY: No, sir. 

THE COURT: You may step down, Mr. Witness. 

(The witness left the stand. ) 

Your next witness, Mr. Day. 

Whereupon 
JAMES T. SOTIROS 
was called as a witness by the defendant, and, having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DAY: 

Q. Would you please give us your name and your occupation, sir? 
A. My name is James T. Sotiros and Iam a rental-insurance agent. 

THE COURT: Will you spell your last name? 

THE WITNESS: S-o-t-i-r-o-s. With William Calomiris Investment 

Corporation. C-a-l-o-m-i--- 

Q. Mr. Sotiros, is the William Calomiris Investment Corporation 
a real estate rentalagency? A. Yes, sir. 

Q. And do you have premises 1835 California Street as one of 
your properties? A. Yes, sir. 

Q. And, specifically, with relation to Apartment No. 3 of 1835 
California Street, Northwest, would you state what the name or names 
of the lessees are or were in the month of December, 1958. Are these 
records that you have? A. Yes. 

Q. And you keep these records in the ordinary course of your 
business? A. Yes, sir. We became agents for California Street some- 
time during the month of December and I have before me here one of the 
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statements from the H.G. Smithy Company, showing that Harrod and 
Vines-- 

THE COURT: That who? 

THE WITNESS: H~-a-r-r-o-d- and Vines-- 

BY MR. DAY: 

Q. How do you spell the other name? A. V-i-n-e-s. 

Q. Do you have the first names on those? A. It's Roberta Harrod 
and Dorothy Vines. 

47 Q. And you referred to the H.G. Smithy Company. Are they also 

a real estate rentalfirm? A. Yes, sir. 

Q. And when did you state you took over the premises from them ? 


A. Sometime during the month of December. 
Q. December, 1958? Is that correct? A. Yes, sir. 
Q. And how long were the premises leased to Roberta Harrod and 


Dorothy Vines, by your record? A. Well, I have -- 

Q. Excuse me. Hold it justa moment. Would you state how long 
the premises were rented to the people listed there? A. The apartment 
was rented during the month of October, 1958, and they moved out some- 
time during the month of February. 

Q. February, 1959, is that correct? A. Yes, sir. 

MR. DAY: I have no further questions. 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Now, you don't know who actually occupied that apartment, do 
you? A. No, sir. 

Q. And you an experienced real estate man, Itake it? A. Yes, 


Q. Is thatright? <A. Yes, sir. 

Q. In the District of Columbia? A. Yes, sir. 

Q. And you are familiar with that immediate section of Washington, 
D.C., are younot? A. Yes, sir. 

Q. And from your past experience, as a real estate agent and in 
that immediate locality of Washington, D.C., it's not unusual for the 
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apartment to be rented in someone else's. names than those who actually 
occupy the apartment, isn't that true? That's very common, isn't it? 
A. Yes, sir. 

Q. So that on December 31, of 1958, you have no knowledge at all 
who actually occupied the apartment at 1835 California Street, Northwest, 
Apartment 3, isn't that true? A. That's right. 

THE COURT: Any further questions, Mr. Day? 

MR. DAY: No, Your Honor. 

THE COURT: You may step down, Mr. Witness. 

(The witness left the stand. ) 

MR. DAY: May I ask that the witness be excused? 

THE COURT: He may be excused. Do you have further testimony, 
Mr. Day? 

MR. DAY: No, Your Honor, I don't. 

MR. McLAUGHLIN: I have nothing further, Your Honor. 

THE COURT: Do you desire to be heard in summation ? 

MR. McLAUGHLIN: Well, as far as the evidence in this case, I 
believe the Government has carried its burden from the testimony of the 


police officers entering the place and finding this marihuana in these 
premises in the pocket of the defendant. | 

And as I recall, the agent said, the officer said, that the defendant 
pointed to the pocket and said the narcotics were in there. SoI don't 
believe there is any question at all as far as ownership of this marihuana. 


And I believe the Government has proved its case sufficiently for Your 
Honor to say this defendant is guilty as charged. 

THE COURT: Mr. Day. 

MR. DAY: Well, if Your Honor please, I feel that the Government 
has not sustained its burden of proof in this case which is to prove the 
defendant guilty beyond a reasonable doubt, since both police officers 
testified that neither of them had been in the premises in question prior 
to this particular occasion. 

Indeed, they testified that they had seen the defendant only once 
prior to that and they had affixed that date at approximately two months 
previously. 
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They went in, breaking the chain on the door, and found not only 
the defendant, but another individual, a woman by the name of Audrey 
Clay in the premises. 

They admitted that they had sworn to certain information in the 
search warrant in this case showing that Butler rented the premises, 
when I think we have shown by completely impartial testimony that he 
did not rent the premises. 

And I feel that in this particular regard that the police officers 
made a mistake. 

However, if they can make one mistake, they can make a number 
of mistakes. They also admitted that they had knowledge of the fact 
that the premises in question had once been broken into a short time 
prior to the arrest in this case by a person or persons unknown. 

Now, the testimony of the rental agent who had the charge of this 
property showed that not one but two other persons were listed by its 
firm as lessees of this apartment, which makes Butler the other occu- 
pant at the time of the arrest, Audrey Clay, the two lessees of the apart- 
ment, and the unknown person or persons, at least five, and possibly 
more persons who were in and out of that apartment during a short 
period of time prior to this arrest. 

The police officers did state that they based the information they 
received on this arrest from a person, an informer, who was presently 


in jail, was under charge at the time, of crime, and I feel that the entire 
ol evidence in this case, as it has been presented, fails to show that 
the defendant herein is guilty beyond a reasonable doubt. 


The apartment, obviously, was open to quite a number of persons, 
and there was an admission which I think is very significant on the part 
of Officer Brewer, who stated that no part of this evidence was taken 
from the person of the defendant himself. 

As to the ownership of the clothes and the other things in the apart- 
ment, there has been no sufficient evidence to show that it was owned by 
the defendant herein. 
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There was some evidence introduced over my objection as to the 
ownership of some furniture in the case, but the testimony is not that 
the furniture contained any part of the evidence in question. 

Therefore, I feel that under all the facts and circumstances in the 
case, the Government has not sustained the burden of proof beyond a 
reasonable doubt of the guilt of this individual who is entitled to his pro- 
tection under our law. 

THE COURT: Just a minute. Mr. Marques, do you have business 
before the Court? 

MR. MARQUES: No, sir, it's not urgent. 

THE COURT: I will be glad to see you at the Bench if there is 
something you want. 

MR. MARQUES: If you will indulge me for a moment. 

(Mr. Marques at Bench, and discussion off the record. ) 

THE COURT: Anything further, Mr. McLaughlin? 

MR. McLAUGHLIN: No, Your Honor. 

THE COURT: The Court feels as the trier of facts in this case 
that the Government has proved its case beyond a reasonable doubt. 

The Court finds the defendant guilty as charged. The case will 
be referred to the probation officer for presentence investigation. 

(Whereupon, at 11:55 a.m., the proceedings in the above hearing 
were concluded. ) 


[ Filed April 9, 1959] 
[ FINDING] 

On this 9th day of April 1959, came the attorney of the United States, 
the defendant in proper person and by his attorney R. Day Esquire; where- 
upon the defendant waives trial by jury and the attorney of the United States 
consenting thereto, and with the approval of the Court, the trial proceeds, 

It is adjudged by the Court that the defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 
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By direction of 


Edward A. Tamm 
Presiding Judge 
Criminal Court #3 


Present: 
United States Attorney 


By A. McLaughlin 
Assistant United States Attorney 


* 2 * 


[ Filed May 22, 1959] 
JUDGMENT AND COMMITMENT 

On this 20th day of May, 1959 came the attorney for the government 
and the defendant appeared in person and by counsel, Rutherford Day, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a finding of guilty of the offense of Violation of 
Title 26 Section 4744a United States Code as charged and the court hav- 
ing asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of twelve (12) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this 


judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm 
United States District Judge 





[ Filed November 2, 1959] 


Washington, D.C., 
Friday, May 29, 1959 


The above-entitled matter came on for hearing of motion before 
the Honorable EDWARD A. TAMM. 

APPEARANCES: 

On behalf of the United States: 
ARTHUR McLAUGHLIN, Esq. 
On behalf of the defendant: 
RUTHERFORD DAY, Esq. 
PROCEEDINGS 

THE DEPUTY CLERK: The case of Clarence L. Butler. 

THE COURT: Mr. Day. 

MR. DAY: Your Honor, this matter comes before the Court on 
two different subjects. One is a petition for the preparation of a trans- 
cript of the hearing in this cause on a motion to suppress evidence which 
was not heard before Your Honor. It was heard before Judge Youngdahl 
on March 20. 

This motion to suppress was heretofore filed in the cause, if Your 
Honor please, and testimony was taken of witnesses and of police officers 
at that time. 

THE COURT: Was not the testimony before Judge Youngdahl as to 
the details of the arrest and seizure substantially the same as that that 
was before the trial court ? 

MR. DAY: Well, if Your Honor will recall, at one point during the 
trial there was a line of questioning concerning one of the police officers 
who testified as a witness in the trial, which Your Honor raised the 
question, "Wasn't that matter taken care of in the motion to suppress, "' 
and that line of questioning was not pursued at the time. 

I have also filed a motion to vacate the judgment herein, and I feel 
that this transcript of the hearing on motion to suppress would be absolute- 

3 ly necessary for this motion to vacate, Your Honor. 
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THE COURT: What do you say the transcript would show? 

MR. DAY: It is on the question of the hearsay testimony upon which 
the search warrant in this case was based. 

THE COURT: Can't a search warrant be based upon hearsay ? 

MR. DAY: No, sir, not entirely on hearsay, according to some of 
the decisions. 

If Your Honor please, I refer to the decision of Draper vs. United 
States. I don't have the U.S. citation. It was January 26, 1959. Itis 
79 Supreme Court 329. 

I would like to point out that at the time the motion to suppress 
evidence was heard the name of the informer upon whose representations 
of fact the affidavit was issued, had not been disclosed to the defense at 
that time. 

THE COURT: But didn't the Court of Appeals in an opinion handed 
down yesterday say that that didn't make any difference? It is in one 
senience. 

MR. McLAUGHLIN: May I say something, Your Honor ? 

THE COURT: Yes. 

MR. McLAUGHLIN: The name was given to him that very same day, 

of the informer. 

THE COURT: The name was given to -- 

MR. McLAUGHLIN: To the defense attorney before the trial of 
the case. 

MR. DAY: Yes, sir, it was on that very day, the government did 
give me the name of the informer, but the question of these hearsay 
decisions on the search warrant, Your Honor, has been ruled on this 
year in the Supreme Court, and I think it is a decision. 

This hearing was about a half an hour or forty minutes. It was 
less than an hour, if Your Honor please. And I feel that if there is any 
merit whatsoever to an investigation of this question, it should be done 
here in the trial court on this motion rather than have the entire trans- 


cript be prepared and the subsequent expense to the government to review 


the same matter on appeal. 
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THE COURT: Can you pinpoint the point of law that would be the 
basis for your appeal? Specifically, what is your point of law in this 


proceeding ? 

MR. DAY: To show, if Your Honor please, on the motion to vacate, 
evidence that the search warrant upon which was founded the basis for an 
arrest, an entry into the defendant's apartment, and an arrest in the 
apartment, was based on hearsay testimony and that there was not prob- 
able cause for the issuance of this United States Commissioner's search 

- warrant. 

Therefore, since the search warrant should be stricken, the sub- 
sequent arrest and conviction should also be stricken, and I feel this 
matter would be much less inexpensive if this -- 

THE COURT: Much less inexpensive ? 

MR. DAY: Yes, sir, inexpensive to the government, if Your 
Honor please. 

THE COURT: You mean much less expensive, don't you? 

MR. DAY: Much less expensive. Thank you, Your Honor. 

I don't think it is a very large expense to begin with, if Your Honor 
please. It is a question of about a half-hour or forty minutes worth of 
transcript, and it would be necessary for the adequate foundation of a 
decision on the motion to vacate. 

THE COURT: I would like to read the case that you have cited 
before I pass on these motions. I will do so and pass on them by Mon- 
day. 

MR. DAY: Very well, Your Honor. 

I would like Your Honor to defer action on the motion to vacate 
until you take action on this petition for the preparation of that transcript. 

THE COURT: Very well. 
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No. 15190 
QUESTIONS PRESENTED 


Where the facts disclose that members of the Police De- 
partment, armed with a search warrant, knocked on the door; 
‘that the occupant of the premises responded thereto; that 
while all parties were in each other’s sight, the police an- 
nounced their authority and purpose; that almost immediately 
‘appellant shut the door in their faces with no explanation, 
in the opinion of the appellee, the following questions are 
presented : 

1. Was the police entry thereafter proper? 

2. Did the trial judge properly deny appellant’s motion to 


suppress? 
qq) 





The trial court’s denial of appellant’s motion to suppress evidence | 
was proper since entry into the premises was made pursuant | 
to a validly executed search warrant 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On February 16, 1959, an indictment was filed in the District 
Court charging the appellant with violation of Title 26, U.S.C. 
Section 4741 (a), in that he was a transferee of marihuana with- 
out having paid the transfer tax required by law (J.A.3). On 
February 27, 1959, with counsel present, he entered a 
plea of not guilty (J.A. 3). On March 13, 1959 appellant 
filed a motion to suppress evidencé (J.A. 3-4). On March 20, 
1959, a hearing was conducted upon the motion to suppress 
evidence and the motion was denied (J.A. 4-25). On March 23, 
1959, a formal order denying appellant’s motion for suppres- 
sion of evidence was filed (J.A. 25). On April 9, 1959, appel- 
lant, after waiving trial by jury, was tried by the court and 
found guilty as indicted (Tamm, J.) (J.A. 26-56). There- 
after, and on April 13, 1959, an information was filed by the 
United States Attorney setting forth that appellant had a 
previous conviction for narcotics. On May 20th, appellant was 
sentenced to a term of imprisonment for a period of twelve 

: (1) 


i} 
| 
1 


| 
i 





2 


years (J.A. 57). On the same date the District Court granted 
leave to appellant to proceed on appeal in forma pauperis. On 
May 29th, appellant filed a motion to vacate sentence which 
was denied on June 4th. This appeal followed. 


Pre-trial motion to suppress 


Audrey E. Clay, testifying on behalf of appellant, stated that 
on December 31, 1958 she was with him on the 28th of Decem- 
ber at Apartment #3, at 1835 California Street, NW. (J.A. 7). 
She stated that prior to 1:00 or 2:00 o’clock, she had answered 
the door in response to a knock and spoke with a friend of 
appellant (J.A. 7). About one-half hour or one hour after 
this event, upon hearing a seeond knock she “told him to 
answer the door” (J.A. 7). She then heard a commotion and 
“was wondering who it was, whether it was a friend of his who 
came to beat him up, or something like that” (J.A.8). She did 
not see who knocked on the door (J.A. 8) but heard a commo- 
tion (J.A. 8). She described the door to the premises in ques- 
tion as having a sliding chain upon it, so that the door could 
be opened slightly without permitting entry into the premises. 
She stated further that it was necessary to close the door and 
slide back the chain in order to open the door. She testified 
that “you have to crack the door with the chain in order to 
open the door” (J.A.8). She stated that the chain was on the 
door before she heard the second knock and the noise that she 
described. The time elapsing between the time appellant went 
to answer the door and the time she heard the noises amounted 
to very little because “as soon as he opened the door that is 
when [she] heard the noise” (J.A. 8). She stated that four 
policemen entered the house (J.A. 9); that none of the plain- 
clothesmen exhibited a search warrant; that the chain and lock 
were broken off the door (J.A. 10); that appellant asked the 
invaders for a search warrant, but was told that he could “see 
one when he got down to headquarters” (J.A. 10). She testi- 
fied further that appellant asked whether he could call his 
lawyer and was told that he could not make any telephone calls 
(J.A. 10). She stated that one of the plamclothesmen went 
out and came back with a piece of paper and showed it but 
she did not know what it was; that this occurred after the arrest 
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which occurted about one hour and a half after the event 
(J.A.. 10). In response to the question as to whether she 
heard appellant say anything to the police outside the door 
before the door was broken, and when he answered the door, 
she stated “no, he just opened the door” (J.A. 11). | 

Upon cross-examination she testified that she was not mar- 
ried to appellant; that this event occurred during the day at 
1:00 o’clock; that she was dressed the same when she answered 
the door the first time as when the police came, namely, stark 
naked, without a stitch of clothes on; that appellant did not 
open the door the first time because he was sleeping in bed but 
that she woke him up to talk to his friend (J.A. 12). ! 

Mildred Butler testified that she was appellant’s sister; that 
when she heard that her brother had been arrested she. went 
down to see him at headquarters where he gave her the keys 
to his house; that she returned to those premises and straight- 
ened the place up; that she knew that a brand new lock with 
chain had been put on the door because she had seen it. three 
times in September (J.A. 16), but that on the day in question 
when she returned to the premises she found the chain broken 
off the lock (J.A. 16). 

Officer Irving W. Brewer, a member of the Metropolitan 
Police Force, assigned to the Narcotics Squad, testified that on 
December 31, 1958, with a United States Commissioner’s search 
warrant in his possession, he proceeded to Apartment #3, 18385 
California Street, N.W., in the District of Columbia (J ‘Al 18); 
that upon arrival at 2: 30 p.m. he “knocked on the door, waited 
a few minutes, and [appellant] came to the door” (J.A. 18); 
that he had known appellant prior to this visit because he had 
talked to him at a previous time as a member of the Metropoli- 
tan Police Department Narcotics Squad in regard to mari- 
huana activities (J.A. 18); that appellant knew the witness as 
& member of the Metropolitan Police Department (J.A. 19); 
that after appellant answered the door the witness told him 
that they were policemen and had a search warrant; that when 
appellant answered the door he opened the door about fourteen 
or sixteen inches (J.A. 19); that after appellant was told of 
their status, he “attempted to shut the door” (J.A. 19), but 
that the police used enough force “to keep him from closing the 
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door” (J.A. 19). He stated that “Tight off hand” he “would 
say that the chain was not broken” on the door (J.A. 19). 
Upon entering the apartment, appellant advised the police he 
would show them where the contraband was (J.A. 19). The 
witness repeated that appellant recognized him at the time he 
opened the door at which time he was advised that it was the 
police who had a search warrant (J.A. 20). 

Upon cross examination, the police officer stated that ap- 
pellant attempted to shut the door in the police officer’s 
face, that he did not quite get the door shut all the way 
because the witness just pushed against it preventing this 
(J.A. 20-21). He denied that there was any noise created 
by the opening of the door sufficient to disturb anybody 
else in the building; that he recalled seeing the chain on 
the door but that when he and the other officers left the 
premises he did not notice the chain (J.A.21). In re- 
sponse to the court’s statement “I presume if the chain were 
on the door and you pushed the door open, you undoubtedly 
broke the chain, didn’t you? It was the only way you could 
get in, wasn’t it?” The witness replied “Yes, sir, but I wasn’t 
positive the chain wasn’t entirely off the latch” (J.A. 21). 
Upon cross-examination, he stated that appellant’s method of 
shutting the door led him to believe that he was trying to 
slam the door in his face (J.A. 22) and that appellant said noth- 
ing when he pushed the door forward (J.A. 22). The court 
then denied the motion to suppress, basing it upon “a situation 
where the officers had a legal search warrant when they 
knocked on the door. The defendant opened the door, recog- 
nizes the officer—I am satisfied he recognized the officer— 
attempts to close the door, and the officers goin. Whether they 
broke the chain or not they had a right to break the chain to 
go in under those circumstances—a clearly justified entry un- 
der those circumstances. They announced their purpose, they 
had asearch warrant, they were armed with it, and they entered 
pursuant to it” (J.A. 24). 


The trial 


Detective Irwin W. Brewer, a member of the Metropolitan 
Police Department, assigned to the Narcotics Squad, testified 
that on December 31, 1958 he proceeded to apartment #3, 
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premises 1835 California Street, N.W., District of Columbia, 
at about 2:30 p.m., armed with a search warrant, which he 
secured at noon that same day (J.A. 29); that he knocked on 
the door, waited a few minutes; that appellant came to the 
door and opened it part way; that police officer stated his 
name; that the group consisted of police officers; that they 
had a search warrant for the premises, after all of which appel- 
lant attempted to shut the door (J.A. 29); that on the head- 
ing of the search warrant it stated the name of appellant (J. A. 
29); that when appellant shut the door, the officer put his 
shoulder against the door and pushed against it, after which 
the door opened (J.A. 30); that appellant, who was dressed 
in his bathrobe and a pair of bedroom slippers, was then 
escorted to the bedroom, where he was advised again that they 
had a warrant for the Premises and asked if there was any con- 
traband on the premises, because it would save a lot of time 
if he advised the police officers where it was (J.A. 30). He 
further testified that appellant, after hesitating a litttle while, 
pointed to his coat and said “I have some in my coat”. This 
was recovered and was marked Government Exhibit 1. A 
preliminary field test indicated that it was marihuana (J.A. 
33). Upon cross examination the witness testified that he 
recalled a chain upon the door; that there was no particular 
noise made when he struck the door with his shoulder and 
that the door was shut before he struck it (J.A. 34). Upon 
redirect examination, the officer testified that a telephone num- 
ber check by him, over which a certain informant had made 
arrangements to purchase marihuana, was listed in the name 
of appellant (J.A. 37); that on the previous occasion when 
the witness had talked to appellant, the witness identified him- 
self as a member of Metropolitan Police Department to the 
appellant (J.A. 40). 

Metro Krenitsky, a member of the Metropolitan Police 
Department, Narcotics Squad, testified that he was in the com- 
pany of Officer Brewer at the time they proceeded to the prem- 
ises in question (J.A. 41); that he entered the premises from 
the rear; that he saw a person identified as appellant i in the 
bedroom and that he recovered a package from a pair of paja- 
mas which were laying on the bed; that appellant stated that 
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he owned the pajamas tops (J.A. 41); that there were no 
stamps on the package and that it contained.a greenish weed. 
Upon eross examination he stated that he knew the appellant 
prior to the entry into the premises, having been in the com- 
pany of Officer Brewer on the prior occasion when they had 
talked to appellant in the vicinity of 7th and T Streets, N.W. 
When asked as to where the “informer” was at the time of 
the question, the witness stated that his last knowledge of her 
was that she was in the District of Columbia Jail (J.A. 43). 

Fred Earl Wilson, a Narcotics Agent of the United States 
Treasury Department, stated that on January 2, 1959 he made 
formal demand upon appellant for an order form for the 
marihuana in question and appellant failed to produce any 
(J.A. 45). 

William P. Butler, a chemist for the Internal Revenue, 
Treasury Department, stated that the material furnished him 
and marked as government exhibits in the instant case were 
in fact marihuans and principally the leaf portion of the plant 
(J.A. 47). The exhibits were then offered into evidence and 
the government rested its case (J.A. 48). 

No motion to dismiss was made and appellant called Officer 
Brewer as his first witness. He testified that he had found 
several envelopes that had another person’s name on it in the 
apartment at the time of the raid and that he did question 
appellant as to whose apartment it was (J.A. 50). Upon cross 
examination the government elicited that the police found an 
invoice for a purchase of furniture for the apartment in ques- 
tion and that such invoice showed that the bill was made out 
to “Clarence Butler” as the purchaser and residence 1835 Cali- 
fornia Street, Apartment #3. A telephone bill was also re- 
covered, listed in the name of Clarence Butler, 1835 California 
Street (Government Exhibit 5) (J.A. 51). 

James Sotiros testified that he was a rental insurance agent 
and that 1835 California Street was one of his properties; that 
the records of his office indicated that the premises had been 
leased to Roberta Harrod and Dorothy Vines; that the apart- 
ment had been rented during the month of October 1958, and 
that those people had moved out in February 1959 (J.A. 53). 
Upon eross examination, the witness testified that he did not 
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know who actually occupied the apartment and that it was not 
unusual for an apartment to be rented in someone else’s name 
other than those who actually occupy the apartment (J.A. 
53-54). In fact, that procedure was very common (J.A. 54). 
Appellant rested his case and the court, after argument, i 
the defendant guilty as charged (J.A. 56). 


STATUTE inv OLVED 


18 U.S.C. § 3109: ! 

The officer may break open any outer or inner door 
or window of a house, or anything therein, to execute 
search warrant, if, after notice of his authority and pur- 
pose, he is refused admittance or when necessary to 
liberate himself or a person aiding him in the execution 
of the warrant. (Emphasis supplied) 


SUMMARY OF ARGUMENT 


The testimony clearly discloses that, in the execution of a 
search warrant, the police officer knocked on the door, identi- 
fied himself and announced his purpose in a face-to-face con- 
versation with the appellant, who, without explanation, there- 
upon attempted to close the door in the police officer’s face.’ 
Under these facts, it was patently proper for the trial court to 
deny appellant’s motion to suppress evidence obtained as a 
result of the police officer’s entry into the apartment. _ 


ARGUMENT 


The trial court’s denial of appellant’s motion to suppress 
evidence was proper since entry into the premises was made 
pursuant to a validly executed search warrant 


Appellant contends that, because of the manner of execut- 
ing the search warrant, his motion to suppress evidence should 
have been granted. From an examination of the record, it 
appears inescapable that the facts revealed at the hearing on 
the motion was more than sufficient to support finding of 
compliance with Title 18 U.S.C. 3109. Cf. Barrientes v. ie 
States, 235 F. 2d 116 (5th Circuit, 1956). 


*The evidence discloses this officer was in the company of ed 
officers. 
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Every case involving probable cause to arrest. depends upon 

the individual facts involved. So too must the individual 
facts determine the validity of the execution of a search war- 
rant. We submit that, after notice of authority and purpose 
has been given, a police officer’s conduct in furtherance of the 
execution of a search warrant is to be determined by his 
mental reaction to the positive actions of appellant. His con- 
duct must be tested under the theory of what “a reasonable 
cautious and prudent police officer under the circumstances of 
the moment” would do, because police officers are required as 
a matter of duty to act as reasonably prudent men would act 
under the circumstances, as those circumstances happen and as 
they appear to the officer at the time. Bell v. United States, 
102 U.S. App. D.C. 383, 254 F. 2d 82 (1958). Cf. Stinnett v. 
Commonwealth of Virginia, 55 F. 2d 644, 645 (4th Circuit, 
1932). 
. The testimony of Officer Brewer is clear and undisputed. It 
discloses that the police, armed with a search warrant for the 
premises in question, proceeded thereto for the purpose of 
conducting a search in an attempt to recover narcotics contra- 
band. Upon arrival the police knocked on the door. In re- 
sponse thereto, appellant answered the door and opened it 
approximately fourteen to sixteen inches. Both appellant and 
the officer saw each other. -Both the officer and appellant had 
known each other from a prior occasion, when the officer, in 
the company of another officer, had identified himself to ap- 
pellant as a member of the narcotics squad of the Metropolitan 
Police Department.. Appellant recognized the officer.. While 
all this was occurring simultaneously, Officer Brewer an- 
nounced his authority and his purpose to appellant. At that 
point appellant, without saying one word, attempted to close 
the door in the officer’s face, which was close to the door. No 
explanation was given for this action: No statement was 
made to the officer by appellant that he intended to close the 
door for the purpose of admitting the officer who had good rea- 
son to believe that there was contained in the apartment 
easily disposable narcotics which could have been flushed down 
@ drain if appellant had the time and the opportunity so to do. 
Much time was not necessary. 
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It follows therefore that, under those eceimatanses: the 
witness, acting as a reasonable cautious and prudent police 
officer, under the circumstances of the moment, arrived at the 
conclusion that appellant. was denying admittance, in order to 
delay the police, so that the contraband might be disposed of. 
Acting under the circumstances as they happened and as they 
appeared to him, Officer Brewer thereupon pushed the door 
open, entered the premises and ‘recovered the contraband. 

Based upon this series of events, all undisputed, the trial 
judge found that the entry was justified and rendered his de- 
cision as such, based upon the law, the facts, and the credibility 
of the witnesses. Muller v. United States, 357 U.S. 301 and 
Accarino v. United States, 85 App. D.C. 394, 179 F. 2d 456, 
are not applicable here except by favorable comparison to the 
government’s position by pointing up that the procedures, 
which were disapproved by the courts in those cases, were not 
repeated here. From the facts before him, the trial judge had 
sufficient evidence to deny appellant’s motion to suppress. In 
fact this case is stronger than the case of Lewis v. United 
States, —— US. App. D.C. —— (No. 15,021, decided Decem- 
ber 14, 1959), where this Court said: ” 


While there was some conflict in the evidence upon 
question, we cannot say from the record before us that 
the trial judge erred in finding that sufficient notice 
was given.” 

Appellant did not testify in his own behalf. His sceltis 
without verbal explanation, constituted a denial of entry. The 
trial court so found. Even if there had been a conflict of 
testimony, appellant’s contention must fail under the howe 
doctrine. 


*This referred to appellant’s charge that the doors had been broken by 
the police without compliance with 18 U.8.C. 3109, 
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CONCLUSION 


Wherefore, it is respectfully submitted that the indement se 
the District Court be affirmed. .»-. 
Ocsven:Gascn, 


Unated States Attorney. 
‘Cant W. Br.cuHer, : 

; NarHan J. Pavison, 
Assistant United States Attorneys. 
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